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James  Madison  and  other  leaders  in  the  Ameri- 
can Revolution  employed  the  term  "popular 
government"  to  signify  the  ideal  of  a  demo- 
cratic, or  "popular,"  government — a  govern- 
ment, as  Abraham  Lincoln  later  put  it,  of  the 
people,  by  the  people,  and  for  the  people. 
In  that  spirit  Popular  Government  offers  re- 
search and  analysis  on  state  and  local  govern- 
ment in  North  Carolina  and  other  issues  of 
public  concern.  For,  as  Madison  said,  "A 
people  who  mean  to  be  their  own  governors 
must  arm  themselves  with  the  power  which 
knowledge  gives." 
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ith  the  results  of  the  2000  cen- 
sus in  hand,  more  than  one 
hundred  North  Carolina  cities, 
counties,  and  school  systems  may  face  the 
politically  loaded  challenge  of  redrawing 
their  election  districts  to  comply  with  the 
one-person/one-vote  requirement  of  the 
U.S.  Constitution. 

Through  the  1990s  the  North  Caro- 
lina General  Assembly  drew  and  redrew 
the  state's  twelve  congressional  election 
districts  four  times,  as  successful  chal- 
lenges under  the  \'oting  Rights  Act  of 
1965  and  the  Equal  Protection  Clause  of 
the  U.S.  Constitution  occurred  one  after 
another  No  city,  county,  or  school  sys- 
tem wants  that  to  be  its  fate  in  the  first 
decade  of  the  2000s. 

The  responsibility  for  drawing  new 
districts  for  elections  to  Congress  and  to 
the  state  House  of  Representatives  and 
Senate  lies  with  the  General  Assembly. 
The  responsibilit)-  for  drawing  new  dis- 
tricts for  local  government  rests  with  the 
city  councils,  the  county  commissions, 
and  the  school  boards. 

Compared  with  the  state  legislature, 
local  governments  may  receive  less  at- 
tention when  the}'  face  redistricting,  but 
the  questions  of  law  and  the  practical 
problems  will  be  just  as  challenging. 
This  article  describes  those  questions 
and  problems,  and  gives  some  answers. 


The  Jiithor  is  an  Institute  of  Government 
faculty  member  who  specializes  in  election 
laiv.  Contact  him  at  joyce@iogmail.iog. 
unc.edu. 
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Must  you  consider 
redistricting  at  all? 

Whether  a  jurisdiction  must  consider 
redistricting  turns  on  the  sort  of  electoral 
system  it  uses. 

Do  you  elect  all  your 
members  at  large? 

If  all  the  members  of  the  city  council,  the 
county  commission,  or  the  board  of  edu- 
cation are  elected  at  large — that  is,  if 
e\  eryone  in  the  city,  the  county,  or  the 
school  system  votes  for  all  the  mem- 
bers— then  you  do  not  have  to  redistrict. 
There  are  no  districts  to  redraw.  You 
need  not  finish  reading  this  article.  If  you 
elect  board  members  from  districts, 
however,  you  should  go  on  to  the  next 
question. 


7 


, Walnut 


W? 


POPULAR    G  O  \"  E  R  X  M  E  N  T         SPRING     Z  O  O  I 


What  kinds  of  districts  do  you  have: 
mere  residency  districts  or  true 
electoral  districts? 

The  North  Carohna  statutes  for  cities 
and  counties  permit  three  types  of  dis- 
tricts, with  very  different  redistricting 
consequences.' 

Residency  districts.  In  the  first  type  of 
district,  candidates  must  reside  in 
the  district  from  which  they  wish  to  run, 
but  all  the  voters  of  the  jurisdiction  vote 
for  that  seat.  This  type  is  commonly  re- 
ferred to  as  a  "residency  district."  As  with 
at-large  voting  (of  which  this  is  a  vari- 
ant), there  is  no  requirement  to  redistrict 
after  the  2000  census.-  In  fact,  for  coun- 
ties a  statutory  provision  requires  a  local 
act  of  the  General  Assembly  to  change 
residency-district  boundaries.^ 

Stngle-nieinber  districts.  In  the  second 
type  of  district,  candidates  must  reside  in 
the  district  from  which  they  wish  to  run, 
and  only  the  voters  of  the  district  can 
vote  for  that  seat.  Commonly  referred  to 
as  a  "single-member  district,"  this  is  the 
type  to  which  the  greatest  redistricting 
attention  must  be  paid  after  the  2000  cen- 
sus. The  trend  in  recent  years  has  been 
for  jurisdictions  to  move  from  at-large 
elections  to  single-member  districts.  It 
has  been  spurred,  as  discussed  later,  by  a 
drive  to  create  districts  that  provide  mi- 
nority populations  with  greater  opportu- 
nities to  elect  candidates  of  their  choice. 

Blended  districts.  The  third  type  of 
district  is  a  variant  of  residency  districts. 
In  this  type  the  candidate  must  reside  in 
the  district  from  which  he  or  she  wishes 
to  run,  and  all  the  voters  of  the  jurisdic- 
tion vote  for  that  seat  in  the  general  elec- 
tion, just  as  in  regular  residency  districts. 
In  this  third  type,  however,  in  the  prima- 
ry election,  only  the  voters  of  the  district 
vote.  So  this  type  of  district  resembles  a 
single-member  district  in  the  primary 
election  and  an  at-large  arrangement  in 
the  general  election.  This  type  requires 
the  same  attention  after  the  2000  census 
that  the  single-member  district  does. 

If  the  election  of  your  board  members 
IS  from  residency  districts.,  you  do  not 
have  to  redistrict,  and  you  may  stop 
reading  this  article.  If,  however,  you 
have  single-member  or  blended  districts, 
you  should  go  on  to  the  next  question. 


Do  you  have  the 
necessary  power? 

If  your  jurisdiction  has  single-member  or 
blended  districts,  you  must  consider 
redistricting.  As  discussed  later,  you  may 
not  have  to  redistrict.  That  will  depend 
on  the  relative  population  changes 
among  your  districts  since  1990.  But  if 
you  must  redistrict,  do  you  have  the 
authority  to  do  so?  The  answer  to  that 
question  generally  is  yes.  The  General 
Assembly  has  passed  special  boundary- 
revision  statutes  for  cities,  counties,  and 
school  systems,"*  but  in  any  jurisdiction's 
particular  situation,  the  answer  may 
turn  on  how  the  use  of  electoral  districts 
(and  the  current  actual  boundaries) 
came  about. 


How  did  your  use  of  electoral 
districts  come  about? 

The  presumptive  method  of  elections  is 
at  large.  For  most  of  North  Carolina's 
modern  history,  nearly  all  the  members 
of  city  councils,  county  commissions,  and 
school  boards  were  elected  that  way. 
Beginning  in  the  1980s,  however,  there 
was  a  movement  away  from  at-large 
elections  to  elections  by  districts,  spurred 
primarily  by  the  need  to  comply  with  the 
federal  Voting  Rights  Act  of  1965  (again, 
discussed  in  more  detail  later).  Today, 
103  jurisdictions  use  single-member  or 
blended  districts  and  so  are  subject  to 
redistricting  (see  Table  1,  page  4). 

There  are  three  ways  in  which  elec- 
toral districts  may  have  come  into  use 
for  a  city  or  a  county,  but  only  two  ways 
for  a  school  system.  First,  the  General 
Assembly  may  have  moved  a  city,  a  coun- 
ty, or  a  school  system  from  at-large  elec- 
tions to  district  elections  through  a  loca 
act.  The  General  Assembly  passes  two 
kinds  of  acts,  public  and  local.  A  public 
act  applies  to  the  entire  state  generally, 
and  it  is  the  most  common  kind  of  enact- 
ment. About  90  percent  of  bills  intro-  l^J^'p,- 
duced  in  any  session  of  the  Genera 


Assembly  are  public  bills. ^  A  local  act  <^"**j 

applies  only  to  one  or  more  named  cities,  I°^g,„„' 

A^"'  counties,  or  other  units  of  government.  ' 

„  ,  North  Carolina's  Constitution  places  ,"5%,",°^*"" 
'.  some  limitations  on  the  subjects  that 
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Table  1 .  North  Carolina  Jurisdictions  Subject  to  Redistricting 


Subject  to  Redistricting 


Not  Subject  to  Redistricting 


Cities  (41) 

Albemarle 

Benson 

Gary 

Charlotte 

Clinton 

Dunn 

Edenton 

Elizabeth  City 

Enfield 

Fayetteviile 

Fremont 

Goidsboro 

Greensboro 

Greenville 

Henderson 

High  Point 

Jacksonville 

Kings  Mountain 

Lake  Waccamaw 

Launnburg 

Lexington 

Longview 

Lumberton 

Mooresville 

New  Bern 

Plymouth 

Princeville 

Raleigh 

Randleman 

Reidsville 

Roanoke  Rapids 

Rocky  Mount 

Siler  City 

Smithfield 

Statesville 

St.  Pauls 

Tarboro 

mav  be  covered  bv  local       Thomasville 
'    I    ,  r  ,1  Williamston 

acts,  but  none  or  them 

I  1       I      ■         .-      Wilson 

relate  to  the  election  or 

.,  ,  Winston-Salem 

city  council  members, 

county  commissioners, 
or  school  board  mem- 
bers. Cities,  counties,  and  school  systems 
are  creatures  of  the  General  Assembly, 
and  the  General  Assembly  is  free  to 
impose  on  any  of  them  an  electoral  sys- 
tem of  its  choosing. 

Second,  the  city,  the  county,  or  the 
school  system  may  have  moved  from  at- 
large  elections  to  district  elections 
through  a  court  order  or  a  consent 
decree.  That  is,  someone  mav  have  chal- 


COUNTIES  (30) 

Anson 

Bladen 

Camden 

Carteret  (blended) 

Caswell 

Chowan 

Columbus 

Craven 

Cumberland 

Duplin 

Edgecombe 

Forsyth 

Granville 

Guilford 

Halifax 

Harnett 

Lee 

Lenoir 

Mecklenburg 

Montgomery 

Nash 

Pamlico 

Pasquotank 

Pitt 

Robeson 

Sampson 

Vance 

Washington 

Wilson 

Wayne 


School  Boards  (32) 

Alexander 

Anson 

Beaufort 

Bladen 

Caswell 

Charlotte- 
Mecklenburg 

Cumberland 

Duplin 

Durham 

Edenton-Chowan 

Edgecombe 

Franklin 

Granville 

Guilford 

Harnett 

Hickory  City 

Iredell-Statesville 

Lenoir 

Madison 

Martin 

Montgomery 

Nash-Rocky  Mount 

Newton- 
Conover  City 

Pamlico 

Pitt 

Robeson 

Rockingham 

Union 

Vance 

Wake 

Wilson 

Winston-Salem/ 
Forsyth 


Counties  Using 

Cities  Using  Residency 

Residency  Distriqs 

Districts  (26) 

(24) 

Angier 

Bertie 

Archdale 

Brunswick 

Atkinson 

Chatham 

Ayden 

Cherokee 

Belhaven 

Currituck 

Bessemer  City 

Dare 

Bladenboro 

Franklin 

Calabash 

Gaston 

Cherryville 

Gates 

Concord 

Henderson 

Durham 

Hertford 

Eden 

Hyde 

Fletcher 

Johnston 

Gastonia 

Macon 

Hickory 

Moore 

Lewiston-Woodville 

Northampton 

Lincolnton 

Pender 

Morganton 

Randolph 

Mt.  Airy 

Rutherford 

Sanford 

Scotland 

Shelby 

Surry 

Southport 

Watauga 

Stanley 

Wake 

Trinity 

Wayne 

Valdese 

Weddington 

Counties,  Cities,  and 
School  Boards  Using 
At-Large  Voting 

All  the  rest 


lenged  the  at-large  system  in 
court  on  some  legal  basis — most 
likely    as    a    violation    of   the 
Voting  Rights  Act  of  1965 — and 
either  prevailed  in  the  lawsuit, 
thereb}-  obtaining  a  court  order, 
or  reached  a  court-approved  settlement 
with  the  jurisdiction,  resulting  in  a  con- 
sent decree  signed  by  the  challengers,  the 
jurisdiction,  and  the  judge. 

Third,  the  city  or  the  count)  (but  not 
a  school  system)  may  have  voluntarily 
moved  from  at-large  elections  to  district 
elections,  using  "home  rule"  powers 
granted  by  the  General  Assembly.  The 
home-rule  statutes  permit  a  city  or  a 


county,  by  following  procedures  laid  out 
in  the  statutes,  to  change  a  number  of 
aspects  of  its  elections,  including  the 
number  of  members  of  the  governing 
board,  the  length  of  their  terms,  and 
whether  they  are  elected  at  large  or  from 
districts.''  There  is  no  comparable  home- 
rule  provision  for  school  systems. 

How  were  the  particular  boundaries 
for  your  current  districts  set? 

As  with  the  use  of  electoral  districts,  the 
current  boundaries  for  your  districts 
may  have  been  drawn  in  one  of  three 
ways.  First,  they  may  have  been  set  in 
the  local  act  that  mo\ed  you  from  at- 
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large  to  district  voting  in  the  first  place. 
Second,  they  may  have  been  set  by  the 
court  order  or  the  consent  decree  that 
moved  you  to  district  voting.  Third,  they 
may  have  been  set  by  action  of  the  gov- 
erning board.  In  the  third  case,  the  city 
council,  the  county  commission,  or  the 
school  board  acted  under  the  authority 
of  statutes  specificalK-  giving  it  this  line- 
drawing  authority." 

What  difference  does  it  make  how 
the  current  boundaries  were  set? 

Your  authority  to  change  the  current 
boundaries  may  depend  on  how  they 
were  put  into  place.  If  the  boundaries 
were  set  by  local  act,  then  cities  and 
counties  are  specifically  authorized  by 
the  boundary-revision  statutes  to  revise 
them  to  correct  for  population  imbal- 
ances after  the  2000  census.^  For  school 
systems,  the  relevant  statute  says  that  the 
board  mav  revise  them  to  correct  for 


population  imbalances  after  the  census  if 
the  local  act  does  not  provide  a  method 
for  revising  them." 

If  the  boundaries  were  set  by  court 
order  or  consent  decree,  you  need  to  check 
the  document  to  determine  whether  it  pro- 
vides a  method  for  revising  the  bound- 
aries. There  are  three  possibilities.  First, 
the  document  may  set  the  boundaries 
but  proNide  no  method  for  revision.  In 
that  case  you  must  consider  whether  you 
need  to  go  to  the  court  that  entered  the 
order  or  the  decree  to  get  an  order  per- 
mitting you  to  revise  boundaries.  Second, 
the  document  may  both  set  the  bound- 
aries and  provide  a  method  for  revision. 
If  so,  you  must  follow  that  method. 
Third,  the  document  may  set  the  bound- 
aries and  explicitly  provide  that  they 
may  be  revised  to  correct  for  population 
imbalances  after  a  census,  in  which  case 
you  may  proceed  under  the  boundary- 
revision  statutes.'" 


If  the  boundaries  were  set  by  action  of 
the  governing  board,  then  you  may  pro- 
ceed under  the  boundary-revision  statutes. 

May  the  General  Assembly  do  the 
redistricting  for  you? 

Yes,  if  it  IS  willmg  to  do  so,  e.xcept  per- 
haps in  the  case  of  districts  set  by  court 
order.  The  General  Assembly  retains  the 
power  to  draw  your  district  lines  by 
local  act.  If  it  exercised  that  power,  it 
could  handle  problems  that  might  prove 
tricky  for  the  local  board,  like  assigning 
incumbents  to  districts  or  shortening 
current  incumbents'  terms.  For  more  dis- 
cussion of  this  subject,  see  the  later  sec- 
tion on  incumbencv  protection. 

Are  you  required  to  redistrict? 

Population  imbalance  triggers  the  obli- 
gation to  redistrict.  Through  much  of 
American  historv,  the  courts  did  not 
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impose  an  obligation  to  redistrict  even 
when  populations  became  extremely 
imbalanced.  After  the  1960  census,  for 
example,  of  twenty  states  retaining  the 
same  number  of  members  in  the  U.S. 
House  of  Representatives  as  they  had 
been  allocated  after  the  1950  census,  not 
one  redistricted.  Among  them  were 
Georgia,  which  had  last  redistricted  in 
1931;  Colorado  and  Connecticut,  in 
1921;  Idaho  and  Montana,  in  1917; 
Louisiana,  in  1912;  and  New  Hamp- 
shire, m  1881. 

The  issue  came  to  a  head  in  two  U.S. 
Supreme  Court  cases  in  the  early  1960s. 
In  the  first.  Baker  v.  Carr,^'  the  Court  for 
the  first  time  recognized  that  population 
imbalances  in  electoral  districts  may  vio- 
late the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment.  In  the  second, 
Reynolds  v.  Si/nsS-  the  Court  for  the  first 
time  held  a  legislative  districting  plan  to 
be  unconstitutional  on  the  basis  of  popu- 
lation imbalance.  In  that  case  the  thirty- 
five  districts  of  the  Alabama  Senate  varied 
in  population  from  15,417  to  634,864. 
The  spread  in  the  state  House  of  Repre- 
sentatives was  even  greater.  Advancing 
the  notion  that  came  to  be  called  "one 
man,  one  vote"  (later,  "one  person,  one 
vote"),  the  Court  said  that  "the  right  of 
suffrage  can  be  denied  by  a  debasement 
or  dilution  of  the  weight  of  a  citizen's 
vote  just  as  effectively  as  by  wholly  pro- 
hibiting the  free  exercise  of  the  fran- 
chise."" These  early  cases  dealt  with 
redistricting  for  elections  to  state  legisla- 
tures. The  Court  soon  made  clear  that 
the  one-person/one-vote  principle  ap- 
plied to  local  elections  as  well." 

How  do  you  know  whether  you  should 
redistrict  after  the  2000  census? 

In  determining  whether  there  is  substan- 
tial equaiit)  m  population  among  dis- 
tricts, courts  routinely  apply  a  "  10  per- 
cent rule."  Local  jurisdictions  can  use 
this  rule  too.  It  works  like  this:  Divide 
the  new  population  by  the  total  number 
of  seats.  That  gives  you  the  "ideal"  pop- 
ulation per  seat.  Next,  apply  the  new 
census  numbers  to  your  old  election  dis- 
tricts. Look  at  the  new  population  of 
your  most  populous  district,  and  figure 
the  percentage  by  which  it  exceeds  the 
ideal  population.  Next,  look  at  the  pop- 
ulation of  the  least  populous  district, 
and  figure  the  percentage  by  which  it  is 


short  of  the  ideal  district.  Now  add  those 
two  percentages.  If  the  total  is  10  percent 
or  more,  you  should  redistrict. 

The  10  percent  rule  is  court  made,  not 
statutory,  and  its  effect  is  a  highly  techni- 
cal, legal  one.'^  It  serves  as  the  method 
by  which  courts  allocate  the  burden  of 
proof  in  a  lawsuit  regarding  whether  a 
districting  plan  violates  the  one-person/ 
one-vote  principle.  A  deviation  of  10  per- 
cent or  more  automatically  establishes  a 
prima  facie  violation.  The  burden  of  proof 
is  then  on  the  city,  the  county,  or  the 
school  system  to  justify  the  deviation  by 
showing  a  rational  and  legitimate  policy 
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for  the  inequality  in  districts — be  they 
old  districts  that  have  become  unbalanced 
or  new  districts  that  have  been  drawn 
with  such  a  deviation.  This  is  a  difficult 
task.  If  the  maximum  deviation  is  less 
than  10  percent,  on  the  other  hand,  the 
courts  consider  the  population  disparity 
minimal,  and  the  city,  the  county,  or  the 
school  system  "is  entitled  to  a  presump- 
tion that  the  apportionment  plan  was 
the  result  of  an  honest  and  good  faith  ef- 
fort to  construct  districts  ...  as  nearly  of 
equal  population  as  is  practicable."'" 

Are  you  required  to  redistrict  if  the 
numbers  show  an  imbalance  of 
10  percent  or  higher? 

Yes,  even  though  not  all  the  statutes 
directly  say  so.  For  cities  the  applicable 
statute  explicitly  requires  city  councils  to 
review  the  2000  census  data  to  "deter- 


mine whether  it  would  be  lawful  to  hold 
the  next  election  without  revising  dis- 
tricts to  correct  population  imbalances."'" 
For  counties  there  is  no  requirement  in 
the  North  Carolina  statutes  that  they  cor- 
rect a  population  imbalance  after  the 
census;  there  is  only  authorization  for 
them  to  do  so.  The  statute  provides  that 
the  county  commissioners  "may  by  reso- 
lution redefine  the  electoral  districts."'^ 
By  contrast,  the  statute  for  school  systems 
appears  to  require  redistricting:  "The 
local  board  of  education  shall  revise 
electoral  district  boundaries  from  time 
to  time  as  provided  in  this  subsection."" 
Even  in  the  absence  of  a  statutory 
requirement,  however,  city  council  mem- 
bers, county  commissioners,  and  school 
board  members  are  obligated  by  the 
oaths  they  take  (in  which  they  pledge  to 
uphold  the  U.S.  Constitution) — and 
should  be  motivated  by  the  fear  of  liabil- 
ity in  a  lawsuit — to  redraw  districts 
promptly  to  redress  imbalances. 

Do  you  count  people  not  eligible 
to  vote? 

Yes.  Provisions  in  the  North  Carolina 
statutes  call  for  substantial  equality 
among  districts  based  on  total  popula- 
tion. For  cities  the  statute  specifies  "the 
same  number  of  persons  as  nearly  as 
possible";  for  counties,  the  statute  speaks 
of  assigning  "the  population"  to  districts 
that  are  "as  nearly  equal  as  practicable"; 
and  for  school  systems,  the  statute 
addresses  "correcting  population  imbal- 
ances."-" In  each  case  the  statute  clearly 
contemplates  consideration  of  total  pop- 
ulation, which  will  include  some  people 
who  are  not  eligible  to  vote.  The  largest 
group  will  be  people  under  eighteen 
years  of  age. 

To  comply  with  these  statutes,  cities, 
counties,  and  school  systems  should  use 
the  census  numbers  that  count  all  resi- 
dents, whether  or  not  they  are  eligible  to 
vote.  That  is,  in  figuring  whether  there  is 
a  10  percent  deviation,  you  should  count 
people  under  the  age  of  eighteen  and 
nonresident  citizens,  including  military 
personnel  assigned  locally  and  inmates  in 
state  correctional  or  medical  facilities.-' 

In  the  mid-1990s  the  voters  of 
Mecklenburg  County  approved  changes 
in  the  methods  of  election  of  their  coun- 
ty commissioners  and  school  board 
members,  moving  from  at-large  elec- 
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tions  to  a  mix  of  at-large  and  single- 
member  districts,  using  the  same  dis- 
tricts for  both  the  commissioners  and  the 
school  board  members.  The  deviation 
between  the  most  populous  district  and 
the  least  populous  district  was  8.33  per- 
cent, well  within  the  10  percent  rule.  But 
if  the  comparison  had  been  based  solely 
on  voting-age  population  (that  is,  not 
counting  people  under  age  eighteen),  the 
deviation  would  have  been  16.17  per- 
cent. This  difference  arises  because  the 
proportion  of  people  under  eighteen  is 
higher  among  nonwhites  than  among 
whites,  so  districts  with  high  concentra- 


council  members,  the  county  commis- 
sioners, and  the  school  board  members. 
For  cities  and  school  systems,  no  partic- 
ular procedures  are  specified.  For  coun- 
ties the  statute  sets  out  a  requirement 
that  the  commissioners  find  as  a  fact 
"whether  there  is  substantial  inequality 
of  population  among  the  districts."-' 
The  commissioners  should  by  formal 
action  make  such  a  finding.  For  "sub- 
stantial inequality"  the  board  may  rely 
on  the  10  percent  rule,  described  earlier. 
If  the  commissioners  find  that  there  is  a 
substantial  inequality,  they  may  draw 
new  districts. 


'^. 
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tions  of  nonwhites  will  have  a  lower  pro- 
portion of  voting-age  people  than  dis- 
tricts with  high  concentrations  of  whites. 
In  a  lawsuit  the  claim  was  put  forward 
that  this  16.17  percent  deviation  among 
the  voting  age  population  violated  the 
one-person/one-vote  principle.  The  fed- 
eral district  court  agreed,  but  the  federal 
circuit  court  of  appeals  overturned  the 
district  court's  decision,  holding  that  the 
constitutional  requirements  are  satisfied 
by  deviations  under  10  percent  based  on 
total  population  as  reflected  in  the  cen- 
sus.-- This  federal  appeals  court  decision 
cites  with  favor  the  North  Carolina 
total-population  statutes. 

What  procedures  are  required? 

The  statutes  clearly  place  the  authority 
for  redistricting  in  the  hands  of  the  city 


Should  you  embody  the  new 
districts  in  an  ordinance  or  a 
resolution  or  some  other  action? 

For  counties  the  statute  requires  that 
the  redefined  districts  be  set  out  in  a 
resolution.-'*  For  cities  and  school  sys- 
tems, the  statutes  do  not  specify  partic- 
ular forms.  Cities  may  employ  either 
ordinances  or  resolutions;  if  the  elec- 
tion districts  were  embodied  in  an  ordi- 
nance the  last  time  they  were  drawn, 
the  city  should  stick  to  the  ordinance 
format.  School  boards  do  not  have  the 
authority  to  adopt  ordinances,  so  a  res- 
olution is  the  proper  format. 

For  cities  and  counties,  there  are 
direct  statutory  requirements  that  city 
and  count\-  maps  show  the  boundaries.-' 
There  is  no  corresponding  requirement 
for  school  systems;  nonetheless,  a  map  is 
imperative. 
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Should  you  have  public  hearings? 

The  answer  to  this  question  will  depend 
on  local  circumstances.  Cities,  counties, 
and  school  systems  are  all  tree  to  adopt 
additional  procedures  if  they  wish.  They 
might,  for  example,  appoint  a  citizen 
advisory  board  to  study  the  redistricting 
question  and  propose  new  boundaries. 
The  danger,  of  course,  is  that  the  advi- 
sory board  will  come  up  with  a  plan  that 
the  governmg  board  does  not  like,  and 
the  result  is  a  political  problem.  The  board 
might  conduct  public  hearings  or  in  some 
other  wa}'  establish  procedures  for  pub- 
lic comment. 

There  is  no  requirement  that  the 
board  obtain  public  input,  but  doing  so 
may  be  a  ver\'  good  idea  for  two  reasons. 
First,  it  demonstrates  that  the  board  is 
responsive  to  the  people  on  an  issue 
as  fundamental  as  the  election  of  their 
representatives.  Second,  a  hearing  (or 
another  input  mechanism)  may  be  help- 
ful in  achieving  preclearance  of  the  redis- 
tricting plan  for  cities,  counties,  and 
school  systems  subject  to  the  require- 
ments of  Section  5  of  the  Voting  Rights 
Act  of  1965,  discussed  later. 

A  public  hearing,  if  held,  will  likely  be 
most  effective  if  a  couple  of  alternative 
plans  are  available  for  discussion.  They 
will  help  focus  the  comments  and  pro- 
vide a  meaningful  context.  Citizens  at- 
tending should  be  permitted  to  present 
their  own  plans. 

Should  you  hire  outside  consultants? 

There  are  valid  reasons  to  consider  hir- 
ing outside  consultants  and  valid  reasons 
not  to  do  so.  In  some  instances,  of  course, 
redistricting  will  not  be  necessary  at 
all — w-here  population  change  has  not 
been  great  and  the  10  percent  rule  is  not 
violated.  In  some  other  instances,  even 
where  the  imbalance  does  exceed  10  per- 
cent, it  will  be  possible  with  relatively 
straightforward  effort  to  bring  the  dis- 
tricts into  compliance.  The  dun.'  to  come 
up  with  a  proposal  can  be  delegated  to 
the  manager  or  to  the  city's  or  county's 
planning  staff,  for  instance,  to  work  in 
conjunction  with  the  unit's  attorney. 
There  is  a  political  bomb  waiting  to  ex- 
plode, however,  if  the  redrawing  necessi- 
tates pitting  incumbents  against  one 
another,  and  the  manager  or  the  staff 
may  not  wish  to  be  involved. 

Consultants,  on  the  other  hand,  brina; 


two  great  advantages.  First,  if  they  are 
carefully  chosen,  they  bring  expertise. 
They  should  have  skills  in  assessing  the 
census  data  that  exceed  the  skills  likely 
to  be  found  on  the  board  or  the  staff. 
Also,  they  should  be  thoroughly  familiar 
with  the  legal  considerations  involved  in 
the  one-person/one-vote  principle,  dis- 
cussed earlier,  and  in  the  tricky  notions 
of  racial  fairness  and  equal  protection, 
discussed  later.  Second,  consultants  can 
lend  the  process  a  sense  of  fairness — they 
are  outsiders  brought  in,  not  insiders 
protecting  themselves — and  they  can  be 
blamed  if  things  go  wrong. 

Can  you  consider  redistricting  in 
closed  sessions? 

No.  The  open  meetings  law  requires  that 
meetings  of  public  bodies  be  open  to  the 
public,  except  for  particular  subjects  set 
out  in  the  statute.-"  Redistricting  is  not 
an  exception.  If  the  board  sets  up  a  com- 
mittee of  board  members  to  work  on 
redistricting,  the  meetings  of  that  com- 


mittee too  must  be  open.  Work  by  staff 
on  the  project  is  not  subject  to  the  sta- 
tute, however. 

Can  you  keep  drafts  of  tentative 
plans  secret? 

Not  completely,  no.  The  North  Carolina 
Supreme  Coun  has  interpreted  the  state's 
public  records  law,-"  which  gives  citizens 
the  right  to  see  and  copy  most  documents 
made  or  received  in  the  course  of  the  gov- 
ernment's business,  to  include  prelimi- 
nary drafts  of  documents.-*  At  what 
point  a  working  document  becomes  a 
prcHmmary  draft  subject  to  the  require- 
ments of  public  inspection  is  a  matter  not 
fully  settled  in  the  law.-''  The  safe  proce- 
dure is  to  assume  that  once  a  redistricting 
map  is  recognizable  as  such,  it  is  proba- 
bly a  public  record. 

May  you  protect  incumbents? 

"^'es.  The  U.S.  Supreme  Court  has  recog- 
nized "incumbency  protection,  at  least 
m  the  limited  form  of  avoidins?  contests 
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between  incumbent[sj,  as  a  legitimate 
state  goal."^''  Expecting  incumbent  mem- 
bers of  a  city,  county,  or  school  govern- 
ing board  not  to  look  out  for  their  own 
interests  is  asking  too  much. 

It  is  fully  defensible  to  make  every 
effort  to  ensure  that,  after  redistricting, 
no  two  incumbents  share  a  district. 
Demographics  and  other  considerations 
may  make  it  unavoidable,  however,  and 
in  that  case,  incumbents  will  face  one 
another.  Board  Member  A,  elected  from 
District  1,  may  find  himself,  after  redis- 
tricting, residing  in  District  2,  along  with 
Board  Member  B.  In  that  case,  until  the 
next  election.  District  I  will  have  no 
member  living  within  it  and  no  one 
directly  representing  it.  An  effort  should 
be  made  to  avoid  this  undesirable  situa- 
tion, but  it  may  occur.  In  no  event,  how- 
ever, may  the  redistricting  work  to  short- 
en any  member's  term"  unless  the  redis- 
tricting is  done  by  the  General  Assembly 
through  a  local  act. 

A  problem  may  arise  when,  because 
of  staggered  four-year  terms,  only  some 
members  of  the  board  will  be  up  for 
reelection  at  the  election  immediately  fol- 
lowmg  redistricting  and  others  will  be  up 
two  years  after  that.  In  that  instance 
Board  Member  A,  whose  residence  is 
redistricted  from  District  I  to  District  2 
but  who  is  not  up  for  election  at  the  next 
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election,  may  find  himself  with  a  choice 
down  the  line.  If  the  District  2  seat  is  up 
at  the  next  election,  someone  will  be 
elected  from  District  2  in  that  election. 
Board  Member  A  may  choose  to  file  to 
run  then  (perhaps  against  Board  Member 
B,  who  has  remained  in  District  2  all 
along,  or  perhaps  against  someone  else). 
If  Board  Member  A  wins,  then  he  be- 
comes the  representative  from  District  2, 
and  a  vacancy  is  created  in  District  1.  If 
Board  Member  A  loses,  then  he  remains 
in  office  for  two  more  years  until  his  orig- 
inal term  expires.  At  that  point  he  has  no 
seat  to  run  for,  since  he  resides  in  District 
2  and  the  District  2  seat  is  not  up  then. 


How  do  you  take  race 
into  account? 

For  many  jurisdictions,  taking  race  into 
account  in  drawing  new  district  lines 
will  be  the  most  difficult  part  of  the 
redistricting  process.  Race  is  typically  a 
politically  challenging  issue,  and  in  the 
politics  of  redistricting,  it  is  especially 
challenging.  As  difficult  as  the  politics  of 
the  matter  are,  however,  the  legal  issues 
involved  may  be  even  more  difficult. 

Why  are  the  legal  issues  so  difficult? 

In  2001  the  nation  finds  itself  at  the 
uneasy  intersection  of  two  important 
legal  standards:  the  Voting  Rights  Act  of 
1965  and  the  Equal  Protection  Clause  of 
the  Fourteenth  Amendment  to  the  U.S. 
Constitution.  The  law  under  the  Voting 
Rights  Act  has  been  developing  for  more 
than  three  decades,  and  jurisdictions 
faced  with  redistricting  after  the  1990 
census  focused  on  its  requirements  as  a 
primary  legal  concern.  In  the  1990s, 
however,  a  body  of  law  began  develop- 
ing under  the  Equal  Protection  Clause.  It 
is  not  yet  fully  formed,  but  it  has  drawn 
directly  into  question  the  former  legal 
interpretations  of  the  requirements  of 
the  Voting  Rights  Act. 
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Table  2  Worth  Carolina  Counties  Subject  to  Section  5  of  the 
Voting  Rights  Act 


Anson 

Edgecombe 

Hoke 

Person 

Beaufort 

Franklin 

Jackson 

Pitt 

Bertie 

Gaston 

Lee 

Robeson 

Bladen 

Gates 

Lenoir 

Rockingham 

Camden 

Granville 

Martin 

Scotland 

Caswell 

Greene 

Nash 

Union 

Chowan 

Guilford 

Northampton 

Vance 

Cleveland 

Halifax 

Onslow 

Washington 

Craven 

Harnett 

Pasquotank 

Wayne 

Cunnberland 

Hertford 

Perquimans 

Wilson 

Note:  All  cities  and  school  systems  within  these  counties  also  are  subjea  to  the  pre- 
clearance  requirement. 


Are  you  covered  by  the 
Voting  Rights  Act? 

Yes,  you  are  covered  by  the  Voting 
Rights  Act,  along  with  every  other  part 
of  the  United  States,  but  that  answer  is  a 
httle  misleading.  Frequently  when  peo- 
ple say,  "We  are  covered  b\-  the  Voting 
Rights  Act,"  or  "We  are  a  Voting  Rights 
Act  county,"  they  are  using  shorthand  to 
mean  that  their  jurisdiction  is  covered  by 
a  particular  part  of  the  act  known  as 
Section  5.'-  Section  5  applies  only  to  cer- 
tain governmental  units  that  had  espe- 
cially low  voter-registration  rates  when 
the  Voting  Rights  Act  was  passed.  In 
effect,  those  jurisdictions  were  presumed 
to  have  been  discriminating.  Most  south- 
ern states  are  entirely  under  Section  5, 
but  only  forty  North  Carolina  counties 
are  subject  to  it. 

To  prevent  the  mtroduction  of  new 
election  procedures  that  adversely  affect 
minority  voting,  governmental  units  sub- 
ject to  Section  5  must  obtain  approval 
from  the  U.S.  Department  of  Justice  be- 
fore making  any  change  in  election  pro- 
cedures. The  approval  procedure  is  com- 
monly referred  to  as  "preclearance."^-' 

In  a  Section  5  county,  do  you  have  to 
submit  your  redistricting  plan  for 
preclearance? 

^es.  Any  change  in  election  procedures  in 
any  of  those  forty  counties  must  be  pre- 
cleared.  (For  the  identities  of  the  coun- 
ties, see  Table  2.  The  requirement  applies 
to  all  2,overnmental  units  within  these 


Below,  college  students  register  voters 
during  a  campus  drive.  Redistricting 
will  not  require  already-registered  voters 
to  re-register 


counties,  including  cities  and  school  sys- 
tems.) Examples  include  a  switch  to  or 
from  an  at-large  election  system,  any 
change  in  the  term  of  office  for  an  elected 
position,  municipal  annexations,  moving 
of  polling  places  or  precinct  lines,  new 
office  hours  for  the  board  of  elections, 
conversion  from  paper  ballots  to  voting 
machines,  and,  of  course,  redistricting. 
Because  any  statewide  election  law  or 
procedure  change  obviously  affects  those 
forty  counties,  all  such  changes  must 
be  precleared  before  they  can  become 
effective. 

The  Justice  Department  reviews  each 
such  change  to  determine  whether  the 


change  makes  it  less  likely  that  African- 
Americans  or  other  minorities  will  be  able 
to  elect  candidates  of  their  choice.  This 
standard  is  known  as  "retrogression."^'' 
The  question,  in  effect,  is  whether  the 
change  makes  things  worse  for  minori- 
ties. The  department  objects  to  few 
changes,  but  it  is  most  likely  to  challenge 
certain  kinds  of  changes,  including 
annexations,  changes  in  the  method  of 
election  (from  district  to  at-large  elec- 
rions,  for  example),  and  alteranons  in  dis- 
trict lines.  An  objection  from  the  depart- 
ment may  be  the  start  of  negotiations 
between  the  governmental  unit  and  feder- 
al officials  to  alter  the  proposed  change  to 


lO       POPULAR    GOVERNMENT         SPRING     lOOI 


Figure  1.  Districting  Plan  Proposed  in  1993  for  Election  of  Brunswick 
County  Commissioners 


District  1 


The  plaintiffs  in  a  1 993  rating  rights  cas 
proposed  this  districting  plan  for  election 
of  Brttnsivick  County  commissioners. 
District  1  was  draivn  to  create  a  district 
with  an  African- American  majority.  The 
court  rejected  the  plan. 


Source:  Michael  Crowell,  of  Tharrlngton  Smith,  Raleigh,  LLP,  attorneys  for  Brunswick  County  in  the  1993  case 


make  it  acceptable.  If  a  ciiange  is  made 
without  department  approval  or  without 
ever  having  been  submitted  for  preclear- 
ance,  the  department  is  Hkely  to  go  to 
court  to  stop  its  implementation. 

How  does  the  submission  work? 

State  law  sets  the  responsibility  for  sub- 
mitting changes  for  preclearance.-''  The 
State  Board  of  Elections  is  responsible  for 
submitting  statewide  changes  that  affect 
all  governmental  units  in  the  state.  City 
and  county  attorneys  are  responsible 
for  those  that  apply  only  to  their  jurisdic- 
tions. Changes  concerning  school  sys- 
tems are  to  be  submitted  by  the  board 
attorneys. 

The  rules  for  making  a  preclearance 
submission  are  found  in  the  Code  of 
Federal  Regulations.^''  No  change  can  go 
into  effect  until  it  has  been  precleared. 
Once  the  submission  is  made,  the  Justice 
Department  has  sixty  days  either  to 
object  to  the  change  (as  retrogressive)  or 
to  ask  for  more  information. 


Once  the  Justice  Department  makes 
its  final  decision  on  a  local  preclearance 
request,  the  notification  letter  must  be 
filed  by  the  local  attorney  with  the 
North  Carolina  Office  of  Administrative 
Hearings  for  publication  in  the  North 
Carolina  Register. 

What  if  you  are  not  in  a 
Section  5  county? 

You  still  are  covered  by  the  major  part  of 
the  Voting  Rights  Act,  Section  2."  Section 
2  prohibits  all  states,  cities,  counties,  and 
other  political  units  from  setting  voting 
qualifications  or  using  election  procedures 
that  deny  or  abridge  the  voting  rights  of 
minorities.  A  person  who  believes  that  any 
governmental  unit  has  such  a  qualifica- 
tion or  procedure  may  sue  in  federal  court 
to  have  it  invalidated  under  Section  2. 

The  most  common  subject  matter  for 
these  lawsuits  is  a  challenge  to  methods 
of  conducting  elections  that  make  it 
harder  for  African- Americans  to  be  elect- 
ed, especially  the  use  of  at-large  elections. 


If,  for  example,  30 
percent  of  a  county's 
population  consists  of 
African-Americans  but 
none  have  ever  been 
elected  to  the  five-member 
board  of  commissioners, 
that  is  strong  evidence  that 
the  method  of  election  is 
discriminatory. 


The  two  issues  at  the  heart  of  such  law- 
suits are  the  extent  to  which  African- 
Americans  have  been  elected  to  office 
under  the  election  system  being  chal- 
lenged and  whether  voting  is  polarized 
along  racial  lines.  If,  for  example,  30 
percent  of  a  county's  population  consists 
of  African-Americans  but  none  have 
ever  been  elected  to  the  five-member 
board  of  commissioners,  that  is  strong 
evidence  that  the  method  of  election  is 
discriminatory.  If,  in  addition,  statistical 
analysis  shows  that  whites  seldom  vote 
for  African-American  candidates  in  that 
county — generally  the  case  in  North 
Carolina — then  the  court  will  need  to 
consider  requiring  an  election  method 
that  provides  African-Americans  with  an 
opportunity  to  elect  candidates  without 
depending  on  white  support.  The  leading 
U.S.  Supreme  Court  decision  setting  out 
these  Section  2  requirements,  Thornbitrg 
V.  Gingles,''^  involved  North  Carolina's 
multimember  districts  for  electing  mem- 
bers of  the  General  Assembly. 

Traditionally  in  North  Carolina,  most 
governing  boards  were  elected  at  large. 
In  cities,  counties,  and  school  districts 
that  have  significant  African-American 
populations  but  a  sparse  record  of  elect- 
ing African-Americans  to  the  board. 
Section  2  lawsuits — or  threats  of  Section 
2  lawsuits — have  been  used  to  force  a 
conversion  to  a  different  method  of  elec- 
tion. The  courts'  usual  remedy  has  been 
to  require  the  jurisdiction  to  switch  to 
a  system  in  which  it  is  divided  into  sever- 


POPULAR     GOVERNMENT  SPRING     200I 


Map  1  The  Original  Districting  Plan  for  Electing  North  Carolina's  Representatives  to  the  U.S.  House, 
1991  (following  the  1990  census) 


Map  2.  The  Second  Districting  Plan,  1992 


al  districts  and  only  the  voters  of  each 
district  vote  for  the  seat  representing 
that  area — single-member  districts.  By 
creating  districts  with  predominantly 
African-American  populations,  the  court 
can  give  African-Americans  a  much  bet- 
ter opportunity  to  elect  candidates  of 
their  own  choosing  than  they  would  have 
with  an  at-large  election  system. 

Because  of  the  outcomes  in  these 
cases,  advice  given  to  units  of  local  gov- 
ernment typically  ran  like  this:  If  you  can 
draw  a  district  boundary  for  creating  a 
district  with  an  African-American  ma- 
jority, do  so.  Then  draw  the  other  dis- 
tricts around  that  district  to  fit.  If  you 
can  draw  two  districts  with  African- 
American  majorities,  do  so,  and  draw 
the  remaining  districts  to  fit.  Following 
this  advice,  cities,  counties,  and  school 
systems  sometimes  came  up  \\ith  oddly 


shaped  districts  (see  Figure  1,  page  11). 

This  common  advice  came  into  ques- 
tion— and  the  creation  of  the  oddly 
shaped  districts  slowed  down  dramati- 
calh' — when  another  North  Carolina 
districting  case  came  to  the  U.S.  Supreme 
Court  in  the  mid-1990s.  That  case,  Shdw 
I'.  Reito,'"^  looked  at  the  intersection  of  the 
requirements  of  Section  2  of  the  Voting 
Rights  Act  and  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment. 

What  happened  in  the  Shaw  case? 

In  1991,  following  the  national  census 
of  1990,  the  General  Assembly  drew  the 
districts  for  electing  the  state's  twelve 
members  of  the  U.S.  House  of  Repre- 
sentatives, creating  11  that  had  white 
ma]orities  and  I,  district  1,  that  had  an 
African-American  majority  (see  Map  1 1. 
In  so  doing,  the  legislature  was  applying 


the  advice  described  earlier,  commonly 
given  for  complying  with  Section  2  of  the 
Voting  Rights  Act. 

That  districting  plan  was  submitted 
for  preclearance,  and  the  Justice  Depart- 
ment disapproved  the  plan.  It  would 
ha\e  been  possible,  the  Justice  Depart- 
ment said,  to  create  two  districts  with 
African-American  majorities,  and  the 
failure  to  do  was  a  violation  of  Section  2. 

So  in  1992  the  General  Assembly 
adopted  a  second  plan,  creating  two  dis- 
tricts with  African-American  majorities, 
districts  1  and  12,  both  with  \ery  odd 
shapes  (see  Map  2).  The  Justice  Depart- 
ment approved  the  new  plan,  but  several 
white  citizens  sued,  claiming  that  the 
General  Assembly  had  made  an  uncon- 
stitutional use  of  race  in  drawing  the 
lines.  In  Shaiv  i:  Reno  the  U.S.  Supreme 
Court  held  that  the  use  of  race  in  draw- 
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Map  3.  The  Third  Districting  Plan,  1997 


Map  4.  The  Fourth  Districting  Plan,  1998 


There  has  been  contimtuig  controversy  over  the  North  Carolina 
General  Assembly's  efforts  to  create  one  or  more  congressional 
districts  with  African-A?nerican  majorities.  The  result  has  been 
the  draiving  of  four  different  7naps  in  the  1990s.  Districts  1  and 
12  have  been  the  focus  of  much  of  the  attention. 


Source:  1991  and  1992  maps  adapted 
from  maps  in  Popular  Government  archives; 
1 997  and  1 998  maps  adapted  from  maps 
available  at  vwvw  ncga  state  nc  us/ 
Redistnrting/Dist_Plans/distplanshome.html 


ing  district  lines  may  in  fact  constitute  a 
violation  of  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment,  especial- 
ly when,  to  achieve  African-American 
majority  districts,  the  shape  of  the  dis- 
tricts must  be  drawn  very  oddly. 

The  matter  came  back  to  the  Supreme 
Court  in  1996,  and  in  Shaiv  v.  Htmt,'^"  the 
Court  held  that  the  districting  plan  did  in 
fact  violate  the  Equal  Protection  Clause. 
As  a  result,  in  1997  the  General  Assembly 
adopted  yet  another  plan  (its  third),  with 
one  majority  African-American  district, 
district  1,  and  one  district  nearly  evenly 
split  but  majority  white,  district  12  (see 
Map  3).  The  Justice  Department  ap- 
proved the  new  plan,  but  in  early  1998  a 
federal  district  court  struck  it  down  as 
violating  the  Equal  Protection  Clause  and 
ordered  the  General  Assembly  to  redraw 
the  lines  once  again.  The  General  As- 


sembly did  so  (its  fourth  1990s  plan — see 
map  4),  but  it  appealed  the  order  striking 
down  the  1997  plan.  The  Supreme  Court 
sent  the  matter  back  to  the  federal  district 
court  to  consider  again,  and  in  early  2000 
the  district  court  once  more  declared  it 
unconstitutional.  The  state  appealed,  and 
in  April  2001  the  Supreme  Court  found 
the  plan  constitutional,  holding  that  polit- 
ical considerations,  not  race,  were  domi- 
nant in  drawing  the  plan. 

What  do  the  Shaw  decisions  mean  for 
you  in  drawing  districts? 

The  Shaw  decisions  mean  at  least  two 
things.  First,  there  is  a  violation  of  the 
Equal  Protection  Clause  if  a  board,  in 
drawing  the  district  lines,  makes  race  the 
"dominant  and  controlling"  considera- 
tion."" Second,  the  creation  of  very  oddly 
shaped    "majority-minority    districts" 


(districts  in  which  a  mmority  group  is 
the  majority)  will  be  considered  as 
strong  evidence  of  unlawful  considera- 
tion of  race.  As  the  Supreme  Court  said, 

[W]e  believe  that  reapportionment 
is  one  area  in  which  appearances 
do  matter.  A  reapportionment 
plan  that  includes  in  one  district 
individuals  who  belong  to  the 
same  race,  but  who  are  otherwise 
widely  separated  by  geographical 
and  political  boundaries,  and  who 
may  have  little  in  common  with 
one  another  but  the  color  of  their 
skin,  bears  an  uncomfortable  re- 
semblance to  political  apartheid.'*' 

What  do  you  do? 

The  task  for  cities,  counties,  and  school 
systems  in  areas  with  sizeable  minority 
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populations  is  difficult.  To  satisfy  your 
Section  2  obligations,  in  drawing  your 
districts,  you  must  take  race  into  ac- 
count to  determine  whether  the  African- 
American  population  is  found  m  areas 
that  can  be  incorporated  into  districts 
obeying  normal  district-drawing  princi- 
ples: they  are  reasonably  compact,  they 
incorporate  natural  dividing  lines  such 
as  major  roads,  and  they  bring  together 
people  with  common  interests.  If  you 
can  do  that,  it  is  probably  lawful  to  take 
race  into  account.  If  you  cannot,  then 
you  must  not  go  further  to  try  to  draw 
majorirv'-minorirv-  districts.  Creating  non- 
compact  districts  for  the  sake  of  achiev- 
ing majority-minority  districts  is  almost 
certainly,  in  the  words  of  the  Supreme 
Court,  allowing  race  to  become  the 
dominant  and  controlling  factor. 

The  task  is  especially  great  for  cities, 
counties,  and  school  systems  that  are  sub- 
ject to  Section  5"s  preclearance  require- 
ments under  the  retrogression  standard. 
If  a  jurisdiction  has  created  majority- 
minority  districts  in  the  past,  with  less- 
than-compact  design,  how  can  it  in  2001 
both  (1)  avoid  a  Shaw  problem  by  not 
drawing  unusually  shaped  districts  again 
and  (2)  avoid  retrogression?  Unfortu- 
nately, the  answer  is  not  clear. 

How  do  you  use  the 
census  numbers? 

The  U.S.  Bureau  of  the  Census  counted 
the  nation's  population  in  April  2000. 
It  spent  the  following  months  sorting 


TO  satisfy  your  Section 
2  obligations,  in 
drawing  your  dis- 
tricts, you  must  take  race 
into  account  to  determine 
whether  the  African- 
American  population  is 
found  in  areas  that  can  be 
incorporated  into  districts 
obeying  normal  district- 
drawing  principles.  If  you 
can  do  that,  it  is  probably 
lawful  to  take  race  into 
account. 


and  analyzing  the  data  that  it  had  accu- 
mulated. By  April  2001  the  Census  Bu- 
reau expects  to  have  available  the  data 
that  cities,  counties,  and  school  systems 
will  need  for  redistricting.  Those  data  go 


by  the  term  "P.L.  94-171  data,"  after 
Public  Law  94-171,  which  set  out  the 
information-reporting  requirements.  The 
bureau  will  produce  paper  maps  show- 
ing the  information. 

The  data  can  be  used  in  conjunction 
with  what  are  known  as  TIGER  (Topo- 
logically  Integrated  Geographic  Encod- 
ing and  Referencing)  files.""  The  TIGER 
files  are  not  maps.  They  contain  digital 
data  describing  geographic  features  such 
as  railroads,  rivers,  lakes,  political 
boundaries,  and  census  statistical  bound- 
aries. A  jurisdiction  can  purchase  the  rel- 
evant TIGER  files  from  the  bureau  for  a 
nominal  price. 

To  use  the  TIGER  files  and  the  popu- 
lation data,  a  jurisdiction  will  need  map- 
ping or  Geographic  Information  System 
software  that  can  incorporate  all  the 
information.  In  larger  jurisdictions, 
planning  departments  already  may  have 
software  capable  of  analyzing  the  infor- 
mation. Other  jurisdictions  may  wish  to 
purchase  it  from  commercial  vendors. 
The  National  Conference  of  State 
Legislatures  has  identified  seven  vendors 
that  have  demonstrated  their  services  for 
drawing  districting  plans.  They  can  be 
found  at  http://www.tlc.state.tx.us/tlc/ 
research/ncls/vendors.htm. 

In  small  jurisdictions  or  in  jurisdic- 


14 


POPULAR    GOVERNMENT         SPRING     2.  O  O  I 


tions  where  the  population  change  has 
been  small,  it  ma\-  be  possible  to  rely 
totally  on  census  data  provided  in  paper 
form  combined  with  paper  maps.  In 
more  complex  situations,  the  versatility 
of  the  software  programs  may  be  very 
helpful.  Jurisdictions  that  purchase  the 
software  and  undertake  the  manipula- 
tion of  the  data  themselves  must  keep  in 
mind  the  lessons  of  Shdiv  with  respect  to 
the  use  of  racial  data.  The  ease  of  manip- 
ulation— figuring  the  exact  racial  make- 
up and  drawing  practically  any  bound- 
ary desired — may  result  in  unconstitu- 
tional considerations  of  race. 

Finally,  a  potential  resource  exists  at 
the  General  Assembly.  As  mentioned  at 
the  outset  of  this  article,  the  legislature  is 
responsible  for  redrawing  the  districts 
for  elections  to  the  state  House  of  Repre- 
sentatives, the  state  Senate,  and  Con- 
gress. For  those  purposes  it  has  pur- 
chased sophisticated  hardware  and  soft- 
ware. In  the  1990  redistricting,  legisla- 
tive staff  assisted  several  local  jurisdic- 
tions in  drawing  district  boundaries,  and 
they  stand  available  again.  A  request  for 
such  assistance  must  be  received  by  the 
staff  from  a  member  of  the  legislature, 
and  it  must  be  worked  into  available 
staff  time.  This  capability  may  be  a  very 
valuable  resource. 

By  what  date  must  you  have 
completed  the  redistricting? 

Counties  should  have  their  new  districts 
drawn  in  time  for  the  beginning  of  can- 
didate filing  for  county  commissioner 
seats  in  January  2002.  School  systems 
generally  have  their  elections  at  the  same 
time  as  counties,  so  they  also  should 
have  their  new  districts  drawn  by  Jan- 
uary 2002. 

Cities  have  a  special  problem  in  that 
their  candidate-filing  period  begins  in 
July  2001."'"'  Because  drawing  new  dis- 
tricts and  preclearing  them  (if  necessary) 
by  the  candidate-filing  deadline  might 
not  be  possible,  the  General  Assembly 
passed  a  statute  permitting  delay  of  the 
2001  elections  to  2002  if  necessary  and 
spelling  out  how  that  will  work."'' 


Notes 

1.  Section  160A-101  of  the  North  Carolina 
General  Statutes  for  cities.  Section  15jA-58 
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ESSAY 


The  Public  Policy  Challenges  of  Payday  Lending 


Michael  A.  Stegman 


For  the  same  reasons  that  communi- 
ties can  neither  grow  nor  renew 
themselves  without  access  to  capi- 
tal markets,  famihes  without  bank  ac- 
counts or  access  to  affordable  credit  are 
less  likely  than  other  Americans  to  have  a 
cushion  for  emergencies,  to  save  for  a 
home,  or  to  build  retirement  security. 
This  is  why  matters  of  credit  and  consu- 
mer finance  are  an  important  area  of 
public  polic\'.  This  is  also  why  policy 
makers  should  be  concerned  that,  despite 
a  boommg  national  economy  and  the 
lowest  unemployment  rates  in  a  genera- 
tion, 10  percent  of  all  families — including 
25  percent  of  African-Americans  and 
Hispanics  and  a  quarter  of  all  families 
with  incomes  under  $20,000 — are 
"unbanked."'  But  having  a  checking 
account  is  not  the  same  as  using  credit 
wisely.  Nationwide,  and  in  North  Caro- 
lina, many  families  who  do  have  check- 
ing accounts  frequently  pay  a  high  price 
when  conventional  banks  are  either 
unwilling  or  unable  to  meet  their  acute 
credit  needs.  For  people  who  cannot  or 
choose  not  to  obtain  credit  from  main- 
stream lenders,  the  growing  network  of 
"fringe  banks" — check  cashers,  payday 
lenders,  and  pawnbrokers — can  be  both 
a  blessing  and  a  curse. 


The  author  is  MacRae  Professor  of  Public 
Policy  and  Business,  chairmati  of  the  Cur- 
riculum in  Public  Policy  Analysis,  and 
director  of  the  Center  for  Community 
Capitalism  at  the  Frank  Hawkins  Kenan 
Institute  of  Private  Enterprise,  The  Univer- 
sity of  North  Carolina  at  Chapel  Hill.  Con- 
tact him  at  stegman@email.unc.edu.  This 
essay  and  all  photographs  are  reprinted, 
with  permission,  from  Too  Much  Vlonth 
at  the  End  of  the  Paycheck,  published  in 
January  2001  by  the  Community  Reinvest- 
ment Association  of  North  Carolina  and 
the  Center  for  Community  Capitalism. 


All  photos  by  York  Wilson  ©  2000.  All  rights  reserved. 


Rebekah  O'Connell 

Consumer  credit  counselor  at  Triangle  Family  Services 

"It'd  be  great  if  it  was  the  middle  class  and  it  was  just  the  plumber  and  all 
they  need  is  $200  this  one  time  to  get  them  by.  But  that's  just  not  the 
reality.  These  are  people  who  are  really  not  making  it.  .  .  .They're  not 
fixing  a  blown  tire  or  a  pipe — they're  paying  the  rent. 

"[Payday  lenders  are]  taking  advantage  of  people  in  time  of  need .  .  .  . 
We've  got  to  get  some  controls  on  the  interest  rates.  Three,  four  hundred 
percent?  There  ought  to  be  a  law." 
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Simply  put,  payday  loans  are  high- 
interest,  short-term  loans,  backed  by 
postdated  personal  checks,  that  borrow- 
ers promise  to  repay  out  of  their  next 
paycheck.-  In  North  Carolina,  state  law 
sets  a  ceiling  of  $300  on  the  amount  that 
can  be  borrowed  at  any  one  time,  limits 
fees  to  15  percent  of  the  amount  bor- 
rowed (which  works  out  to  S45  on  a 
$300  loan),  and  provides  for  a  maximum 
term  to  maturity  of  thirty-one  days.'  In 
practice,  according  to  state  regulators, 


the  vast  majority  of  payday  loans  in 
North  Carolina  last  only  8  to  14  days, 
which,  given  the  15  percent  simple  inter- 
est rate,  translates  to  an  average  annual 
percentage  rate  (APR)  of  approximately 
460  percent.-* 

North  Carolina  has  become  fertile 
ground  for  fringe  bankers.  Statewide 
some  200  licensed  check-cashing  compa- 
nies operate  more  than  1,200  outlets. 
While  not  all  check  cashers  in  the  state 
extend  credit,  at  year-end  1999,  some 


Janet  Bell 

Borrower 

"I  have  used  a  payday  lender  a  couple  of  times.  I  think  they  are  easier  and 
quicker  to  deal  with  than  going  to  a  bank.  Pawnshops  seem  to  be  shady 
places.  The  thought  of  it.  ...  I  don't  want  to  give  them  anything  of  mine. 

"My  experience  with  payday  lenders?  I  have  only  had  good  experiences, 
and  the  people  are  really  nice.  I  do  feel  it  could  be  a  little  less  interest.  .  .  . 
Will  I  use  them  in  the  future?  Probably.  ...  I  can  go  to  them  if  I  get  into  a 
desperate  type  situation,  so  it's  good  to  know  they  are  there." 


136  companies  with  more  than  1,000 
offices  did  engage  in  payday  lending, 
which  translates  to  about  10  percent  of 
all  payday-lending  outlets  in  the  coun- 
try.' In  1999,  payday  lenders  in  North 
Carolina  originated  more  than  2.9  mil- 
lion transactions  totaling  more  than 
$535  million,  generating  in  excess  of  $80 
million  in  fees.''  And  these  numbers  are 
only  part  of  the  story  of  how  nonbank 
financial  companies  are  filling  a  critical 
credit  void,  since  they  exclude  the  300  or 
so  licensed  pawnbrokers  in  North  Caro- 
lina that  provide  their  own  unique  brand 
of  consimier  credit." 

One  way  of  putting  this  booming 
financial  services  industry  in  perspective 
is  to  note  that  there  is  one  check-cashing 
outlet/payday  lender  in  North  Carolina 
for  every  two  FDIC-insured  banking 
offices.'*  Five  counties — Cumberland, 
Edgecombe,  Hoke,  Vance,  and  Washing- 
ton— have  either  the  same  number  of 
banks  as  check  cashers  or  more  check 
cashers  than  banking  offices.  Fringe 
banks  are  also  expanding  more  rapidly 
than  conventional  banks.  The  number  of 
banking  offices  increased  by  less  than  2 
percent  in  1999  (a  net  increase  of  40).  In 
contrast,  the  number  of  fringe  banking 
outlets  increased  by  73  percent,  or  by 
520  offices  between  late  1998  and  Janu- 
ary 200 1 .  While  much  of  this  growth  has 
been  in  the  poorer  regions  of  the  state — 
163  percent  growth  in  the  Western  eco- 
nomic development  district  and  125  per- 
cent in  the  Northeast — wealthier  districts 
like  the  Research  Triangle  saw  a  71  per- 
cent increase  in  the  number  of  check  cash- 
ers and  payday  lenders,  including  82  per- 
cent growth  in  Wake  County. 

The  Charlotte  area  also  witnessed 
significant  growth,  with  Mecklenburg 
County  having  47  more  fringe  banking 
offices  today  than  two  years  ago,  bring- 
ing the  grand  total  of  fringe  banks  to  1 15 
outlets  in  the  heart  of  North  Carolina's 
and  the  Southeast's  banking  capital. 
While  there  has  been  no  systematic  anal- 
ysis of  where  fringe  banks  locate  relative 
to  mainstream  banks  within  communi- 
ties, our  own  research  in  Charlotte  is 
instructive."  We  found  that  check  cash- 
ers and  payday  lenders  are  not  scattered 
throughout  the  city,  but  are  more  likely 
to  locate  in  high-minority  and  working- 
class  neighborhoods.  Relative  to  popula- 
tion, there  are  one-third  as  many  bank- 
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ing  offices  and  more  than  four  times  as 
many  check-cashing  offices  in  high- 
minority  neighborhoods  as  in  low- 
minorit}'  neighborhoods.'"  Because  pay- 
day lenders  target  working  famiHes  with 
bank  accounts — you  need  a  checking 
account  in  order  to  patronize  a  payday 
lender — they  are  most  likely  to  locate  in 
moderate-income  neighborhoods  rather 
than  in  the  city's  poorest  communities. 
Eighty-five  percent  of  all  check  cashers 
in  Charlotte  (compared  with  55  percent 
of  all  households)  are  in  working-class 
neighborhoods  with  median  incomes  of 
520,000  to  540,000." 

The  explosive  growth  of  fringe  banks 
in  North  Carolina  appears  to  mirror  na- 
tional trends.  Across  the  country  an  esti- 
mated 6,000  check-cashing  centers  cash 
more  than  180  million  checks  a  year  with 
a  face  value  of  555  billion.'-  Not  with- 
standing the  fact  that  they  are  banned  in 
nineteen  states  because  of  their  high  cost 
and  potential  for  abuse,'"  the  number  of 
payday  lenders  has  grown  from  just  a 
few  hundred  outlets  in  the  mid-1990s  to 
approximately  10,000  today. '^  One  in- 
vestment banking  firm  "forecasts  the  mar- 
ket to  expand  to  25,000  stores  by  2002, 
producing  180  million  transactions,  and 
545  billion  in  loan  volume  that  will  gen- 
erate 56. ~5  billion  in  fees  annually."'^' 

The  most  urgent  policy  and  regulato- 
ry challenges  posed  by  payday  lending  in 
North  Carolina  relate  to  the  repeated 
use  of  such  loans.  Because  of  their  high 
fees,  after  just  a  few  renewals,  "borrow- 
ers may  find  themsehes  owing  many 
times  the  amount  they  originally  bor- 
rowed."'" The  issue  of  repeat  use  is  criti- 
cal because  the  industry  defends  its  high 
fee  structure  on  the  basis  that  payday 
loans  are  the  only  accessible  source  of 
occasional  short-term  credit  for  hard- 
pressed  consumers.  Because  individual 
borrowers  are  not  supposed  to  use  pay- 
day loans  on  a  continual  basis,  the  in- 
dustry argues  that  the  APR  is  nor  a  rele- 
vant measure  of  the  cost  of  credit.''  If 
many  consumers  use  payday  loans  over 
longer  periods,  however,  then  the  triple 
digit  .APRs  charged  by  payday  lenders 
may  "go  well  beyond  what  is  normal  or 
fair,  and,  in  some  cases,  particularly 
when  the  rollover  usage  pattern  is  taken 
into  account,  appear[]  abusive."'*  That 
some  families  with  fragile  finances  can 
become  addicted  to  payday  loans  is  con- 


SiEVE  Grow 

North  Carolina  Association  of  Check  Cashers 

"The  check-cashing  business  has  identified  a  communit)'  need — 
people  who  have  been  disenfranchised  by  banks — and  check 
cashers  are  filling  it.  The  North  Carolina  statute  that  licensed  and 
regulated  us  was  something  that  we,  the  industry,  fought  to  get 
passed,  not  something  wfiich  we  worked  against.  The  law  got  a 
lot  of  riff-raff  out  of  the  industn,-. 

"Outlets  that  offer  payday  lending  are  essentially  offering 
short-term  loans  to  people  who  cannot  get  the  money  in  other 
ways.  The  payday  cash  advance  service  allows  consumers  to 
choose  a  short-term  financial  product  for  a  short-term  fee  because 
of  its  time-limited  nature.  You  could  take  a  taxi  from  Raleigh  to 
Car\- — or  you  could  take  that  same  taxi  from  Raleigh  to  5ean:le 
for  exactly  the  same  rate,  but  the  total  expense  would  be  ridicu- 
lous. It  would  be  much  cheaper  to  fly.  The  same  is  true  with  cash 
advance.  It  would  be  silly  for  a  cash  advance  customer  to  take  a 
single  cash  advance  for  an  entire  year.  We  cannot  always  control 
consumer  behavior." 

Steve  Grow  is  president  of  the  North  Carolina  Association  of  Check  Cashers 
and  owner  of  three  check-cashing  outlets. 
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Otis  M  each  am 

office  of  the  Commissioner  of  Banks 

"It  is  safe  to  say  that  there  is  a  genuine  need  [for  payday  lending]; 
otherwise  we  wouldn't  have  over  1,000  locations  throughout  the  state. 

"Say  you  have  someone  in  your  family  who  is  ill  and  all  of  a  sudden 
you  have  a  $100  bill  from  the  doctor  and  medicine  that  will  cost  another 
$100.  What  cost  are  you  willing  to  pay  to  obtain  that  $200? 

"You  can't  sit  down  and  be  by  the  side  of  every  borrower.  .  .  .  What 
role  do  I  have  to  say,  'No,  you  can't  have  that  [payday  loan]  because  you 
already  have  two  of  these  outstanding,  and  we  as  a  government  agency 
will  not  let  you  go  to  the  third.'  Is  that  right?  Is  that  the  proper  role  of 
government?  That's  not  for  this  agency  or  the  Commisioner.  That  is  a 
legislative  item,  not  for  us." 

Otis  Meacham  is  deputy  commissioner  of  tine  North  Carolina  Office  of  the 
Commissioner  of  Banks. 


firmed  by  the  accompanying  narratives 
(see  pages  16-21)  and  by  recent  reports 
from  regulatory  agencies  in  Indiana  and 
Illinois.  Indiana  found  that  77  percent  of 
payday  loans  are  rollovers,  with  the  aver- 
age payday  customer  averaging  more 


than  ten  loans  per  year.'''  The  pattern  of 
repeat  usage  is  even  greater  in  Illinois, 
where  the  typical  customer  averages 
more  than  one  payday  loan  per  month.-" 
While  some  might  argue  that  the  way 
to  deal  with  such  problems  is  for  North 


Carolina  to  join  the  states  that  ban  pay- 
day lending  outright,  I  do  not  agree  that 
this  is  necessarily  the  answer.  The  reality 
is  that  decent,  hard-working  families  who 
end  up  with  too  much  month  left  at  the 
end  of  their  money  will  go  underground 
if  necessary  to  get  help.  I  was  recently 
told  by  the  owner  of  a  check-cashing 
company  in  a  state  that  prohibits  payday 
lending  that  the  neighborhood  loan  shark 
turns  up  in  one  of  his  busiest  stores  every 
Friday  afternoon  to  extend  credit  and 
receive  payments  from  customers  who 
have  just  cashed  their  paychecks.  "Every- 
one knows  the  rules  of  the  game,"  says 
the  proprietor.  "The  loan  shark  charges 
20  percent  for  a  two-week  loan." 

Because  banning  payday  lending 
could  force  families  underground  in 
their  desperate  search  for  short-term 
credit,  in  its  1997  session,  the  North 
Carolina  General  Assembly  decided  to 
regulate  rather  than  prohibit  such  activ- 
ity. As  indicated  earlier,  the  North  Caro- 
lina Check  Cashers  Act  requires  the 
licensing  of  check-cashing  outlets  and 
payday  lenders,  sets  maximum  fees  and 
charges,  and  imposes  disclosure  require- 
ments and  other  conditions  for  doing 
business  in  the  state.  To  prevent  the 
problems  that  have  occurred  in  Illinois 
and  Indiana — though  we  have  docu- 
mented that  these  provisions  are  not 
working  as  intended — the  General 
Assembly  has  prohibited  lenders  from 
extending,  renewing,  or  rolling  over  pay- 
day loans.-' 

The  statute  authorizing  payday  lend- 
ing was  "given  an  experimental  period 
of  existence — it  expires  on  July  31, 
2001,  unless  it  is  reauthorized  or  other- 
wise extended — in  order  to  determine 
the  practices  of  check  cashing  firms  that 
offer  this  service  and  its  effect  upon  the 
consuming  public."-'  To  help  inform  its 
collective  judgment,  the  General  Assem- 
bly has  called  upon  the  North  Carolina 
Commissioner  of  Banks  to  prepare  a 
report  on  payday  lending,  which  should 
include  "any  evidence  as  to  consumer 
complaints,  unfair  or  deceptive  trade 
practices,  and  the  frequency  of  repeat  use 
by  individuals  of  postdated  or  delayed 
deposit  checks."-' 

It  is  clear  from  our  research  that  some 
hardworking  people  in  North  Carolina 
are  becoming  "hooked"  on  payday 
loans.  Many  are  taking  out  repeated 
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back-to-back  loans  from  the  same  pay- 
day lender,  which  is  against  the  law. 
Others  are  borrowing  from  one  payday 
lender  to  pay  off  another,  which  is  per- 
mitted under  North  Carolina  law.  Both 
practices  result  in  additional  loan  fees, 
which  can  soon  exceed  the  original  prin- 
cipal and  leave  the  borrower  in  a  deeper 
hole  than  when  he  or  she  began. 

While  there  are  no  simple  answers  to 
the  consumer  protection  challenges 
posed  by  payday  lending,  this  modest 
project  suggests  that  policy  makers,  reg- 
ulators, and  mainstream  banks  carefully 
consider  four  issues.  First,  the  Banking 
Commission  should  examine  the  books 
of  payday  lenders  on  a  regular  basis, 
paying  special  attention  to  the  issue  of 
back-to-back  transactions,  including 
those  at  multiple  locations.  With  respect 
to  repeat  usage,  the  current  focus  of  the 
Banking  Commission  is  limited  to  the 
extent  to  which  individual  borrowers 
are  repeat  customers  of  the  same  lender. 
Currently,  examiners  make  no  effort  to 
determine  whether  individual  borrowers 
are  borrowing  from  one  payday  lender 
to  pay  off  another,  or  whether  they  have 
multiple  payday  loans  outstanding  at 
any  point  in  time.  Given  the  explosive 
growth  of  the  industry  and  the  addition- 
al time  it  would  take  examiners  properly 
to  document  the  extent  to  which  bor- 
rowers are  engaged  in  back-to-back  bor- 
rowing from  multiple  payday  lenders, 
the  General  Assembly  must  ensure  that 
the  Banking  Commission  has  sufficient 
examiners  to  do  its  work. 

Second,  while  frequent  examinations 
by  the  Banking  Commission  and  stiffer 
penalties  for  violators  can  reduce  the 
incidence  of  illegal  back-to-back  loans, 
these  will  not  prevent  consumers  from 
borrowing  simultaneously  from  two  or 
more  payday  lenders,  which  violates  the 
spirit  of  the  law.  This  is  why  the  General 
Assembly  and  the  Banking  Commission 
should  look  into  how  existing  credit- 
reporting  technology  might  be  adapted 
for  regulatory  purposes.  Many  payday 
lenders  already  incorporate  this  tracking 
technology  into  their  risk  management 
systems,  and  the  Banking  Commission 
could  require  all  licensed  companies  to 
report  all  payday  loans  to  a  specified  re- 
porting agency.  Then,  either  by  law  or 
regulation,  the  state  could  decide  how 
many  outstanding  payday  loans  an  indi- 


Bernice  Stewart  Yon 

Borrower 

"Which  payday  lender  did  I  use?  I  used  five.  I  went  because  I  was  on 
disabilit)'  and  my  check  only  comes  at  the  end  of  the  month.  I  told 
them  I  couldn't  pay  every  two  weeks.  ...  I  had  to  go  to  the  other  ones, 
and  this  is  how  I  got  hooked.  I  got  arrangements  with  all  of  them.  I  owe 
about  $1,000. 

"It  is  a  nightmare.  I  warn  people  if  you  don't  have  to  mess  with 
them,  please  don't.  You  can  get  hooked  on  them.  ...  so  I  warn,  if  you 
don't  have  to,  please  don't." 


vidua!  should  be  permitted  to  hold  at 
any  one  time,  as  well  as  the  minimum 
time  that  must  elapse  before  an  individu- 
al is  eligible  to  take  out  another  payday 
loan,  from  the  same  or  a  different  lender. 
Third,  the  General  Assembly  should 
make  a  bigger  commitment  to  financial 
education.  If  nothing  else,  the  collection 
of  stories  accompanying  this  article 
underscores  the  importance  of  having 
readv  access  to  short-term  credit  md  the 


consequences  of  not  using  that  credit 
wisely.  Too  often,  credit  counseling 
begins  when  people  are  already  in  crisis. 
Through  our  educational  system  and 
community  institutions,  we  all  need  to 
do  a  better  job  of  helping  families  learn 
how  to  manage  their  finances,  use  credit 
more  responsibly,  and  regardless  of  their 
race  or  income,  obtain  equal  access  to  all 
available  credit  options.  Because  family 
money  management  is  critical  to  many 
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Nick  Burks 


Borrower 


"I  was  unemployed  and  needed  quick  money  to  pay  a  bill.  I  had  heard  of 
Advance  America,  where  I  could  write  a  postdated  check.  .  .  .  and  go 
buy  it  back  in  two  weeks  for  a  small  fee.  Or  what  was  a  small  fee  back 
then.  I  thought,  you  know,  free  money. 

"Right  now  I'm  kind  of  stuck  with  them.  I've  got  a  check  for  $300 
outstanding  and  I've  been  unable  to  roll  it  over  or  buy  it  back. 

"I  think  it  is  definitely  a  good  service  for  people,  but  not  for  their  target 
audience,  people  who  are  short  on  money.  Their  rates  can  be  so  high  that  it 
is  pretty  much  impossible  not  to  get  in  a  cycle  there." 


of  the  General  Assembly's  social  and 
economic  mitiatives — Work  First  and 
family  self-sufficiency,  savings  and  asset 
building  through  individual  develop- 
ment accounts,  and  helping  more  North 
Carolina  residents  buy  their  first  home — 
the  state  should  make  financial  educa- 
tion a  greater  priority. 

Finally,  this  projea  suggests  that  North 
Carolina's  banking  community  should 
examine   the   implications   of  payday 


lending.  The  prolific  growth  and  prof- 
itability of  such  lending  reflect  the  fact 
that  mainstream  financial  institutions 
have  failed  to  meet  the  demand  for  short- 
term  credit  by  working  people  who  al- 
ready have  banking  relationships.  Moral 
obligations  aside,  banks,  thrifts,  and 
credit  unions  have  a  real  market  oppor- 
tunity to  "reach  out  to  these  consumers 
and  provide  responsible  services  for  their 
legitimate  needs."-'' 
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Citizen  participation  in  the  gover- 
nance process  is  widely  encouraged 
by  academics  and  professional  or- 
ganizations and  is  a  popular  con- 
ference topic.  Key  public  policy 
decisiofis  are  made  during  the  pub- 
lic budgeting  process,  so  this  luould 
appear  to  be  an  important  oppor- 
tunity for  meanmgful  citizen  par- 
ticipation. Yet  little  is  knotvn  about 
how  and  when  citizens  are  in- 
volved in  the  budget  process. ' 

Involving  citizens  in  the  governance 
process  is  rooted  in  the  Jeffersonian 
tradition  of  American  poHtics.  Jeffer- 
son advocated  locally  based,  bottom-up 
government  that  is  responsive  to  citi- 
zens, and  he  viewed  citizen  apathy  as 
dangerous  to  civic  health.  There  is  little 
disagreement  that  the  public  should  have 
an  opportunity  to  influence  government 
action.  Whether  or  not  the  public  uses 
the  opportunity,  keeping  that  option 
available  is  important  in  a  democracy.  It 
is  accepted  in  this  article  that,  at  least  in 
theory,  citizen  participation  is  valued 
and  beneficial  to  government. 

What  are  governments  trying  to 
accomplish  when  they  involve  citizens? 
There  are  two  main  goals: 

•  To  inform  the  public  of  government 
decisions 

•  To  involve  the  public  in  govern- 
ment decision  making 

Many  government  officials  stop  at  the 
first  goal,  using  citizen  involvement  pri- 
marily as  a  way  to  educate  the  public. 
S    Making  the  additional  effort  of  involving 
1    citizens  in  decision  making,  however. 


The  author  is  an  Institute  of  Government 
faculty  member  who  specializes  in  budget 
policy  and  process.  Contact  her  at  Berner 
@iogmail.  log.  unc.edu. 
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Table  1.  Study  Respondents 


Population,  1997 

Total 

#  Responding 

%  Responding 

Cities 

Less  than  1,000 

237 

14 

6 

1,000-4,999 

194 

72 

37 

5,000-9,999 

47 

32 

68 

10,000-24,999 

35 

24 

69 

25,000-49,999  ' 

9 

5 

56 

50,000-99,999 

8 

8 

100 

100,000  and  up 

6 

6 

100 

Total 

536 

161 

30 

Counties 

Less  than  25,000 

29 

15 

52 

25,000-49,999 

25 

10 

40 

50,000-99,999 

23 

12 

52 

100,000-199,999 

18 

11 

61 

200,000  and  up 

5 

5 

100 

Total 

100 

53 

53 

can  provide  officials  with  insights  and 
information,  leading  to  better  public 
polic}'  decisions. - 

Although  governments  usually  offer 
some  avenues  for  citizen  input,  some- 
times reluctantly,  officials  have  little 
sense  of  how  they  might  involve  citizens 
and  to  what  extent  they  should  do  so. 
Before  governments  try  to  increase  citi- 
zen participation,  they  should  under- 
stand what  methods  work  well.  One  of 
the  most  important  aspects  of  local  gov- 
ernance is  budgeting.  In  1999  the 
Institute  of  Government  and  the  North 
Carolina  Local  Government  Budget 
Association  cosponsored  a  survey  of  all 
536  of  North  Carolina's  municipalities 
and  all  100  of  its  counties.-^  The  survey 
sought  answers  to  four  broad  questions 
about  citizen  participation  in  budgeting: 

1.  Do  managers  think  it  necessary  to 
involve  citizens  in  budgeting? 

2.  What  are  the  most  common  meth- 
ods that  governments  currently  use 
to  involve  citizens  in  budgeting? 

3.  Do  managers  think  that  these  meth- 
ods are  effecti\'e?  Why  or  why  not? 

4.  Are  there  panicular  practices  that 
managers  would  recommend  oth- 
ers' adopting  or  avoiding? 


This  article  briefly  describes  current 
North  Carolina  law  regarding  citizen 
participation  in  budgeting.  It  then  pre- 
sents the  survey  results  and  discusses 
their  implications  for  North  Carolina 
officials,  particularly  budget  staff  and 
cit}-  and  count}'  managers. 

Current  North  Carolina  Law 

Section  12  of  the  Local  Go\ernment 
Budget  and  Fiscal  Control  Act  (North 
Carolina  General  Statute  §  159-12;  here- 
inafter G.S.)  includes  several  provisions 
for  both  informing  citizens  and  seeking 
input  from  the  public.  The  budget  officer 
of  a  city  or  a  count}-  must  file  a  copy  of 
the  proposed  budget  with  the  clerk  of 
the  governing  board,  who  must  ensure 
that  any  interested  parr\-  has  the  oppor- 
tunity to  inspect  the  budget  pending  its 
adoption.  The  clerk  also  must  publish 
notice  that  the  budget  is  available  for  cit- 
izen review,  and  make  it  available  to  all 
news  media  in  the  count}. 

In  terms  of  participation,  communi- 
cating information  in  this  way  is  passive. 
It  gets  information  out  to  the  public,  but 
it  does  not  provide  a  mechanism  for 
obtaining  citizen  input. 

The  traditional  way  in  which  input  is 


obtained  is  through  public  hearings.  G.S. 
159-12  states,  "Before  adopting  the  bud- 
get ordinance,  the  board  shall  hold  a 
public  hearing  at  which  time  any  persons 
who  wish  to  be  heard  on  the  budget  may 
appear. "■*  (Virtually  all  states  have  stat- 
utes with  a  similar  provision.)^'  Further, 
the  hearing  must  cover  the  entire  budget. 
A  workshop  on  the  budget  does  not  sat- 
isf\"  statutor}'  requirements;  neither  does 
a  hearing  on  a  limited  portion  of  the 
budget  proposal.''  As  a  result,  jurisdic- 
tions tend  to  hold  hearings  at  the  end  of 
the  budget  process. 

State  law  does  not  dictate  when  the 
hearing  must  be  held,  or  even  the  num- 
ber of  days  that  must  pass  between  pro- 
vision of  notice  of  a  hearing  and  the 
hearing  itself.  In  keeping  with  the  spirit 
of  the  law,  however,  governments  should 
provide  the  public  with  reasonable  no- 
tice— for  example,  notice  five  to  ten  days 
before  the  hearing. 

State  law  also  does  not  specify  the 
number  of  days  that  must  pass  between 
the  hearing  and  adoption  of  the  budget." 
It  is  not  unusual  for  local  governments 
to  hold  a  public  hearing  and  adopt  a 
budget  in  the  same  evening. 

.Although  North  Carolina  law  does  not 
specif}'  the  location,  the  time,  or  the  man- 
ner of  the  hearing,  the  obvious  purpose 
of  making  the  budget  available,  giving 
notice,  and  holding  a  hearing  is  to  pro- 
vide an  opportunity  for  public  participa- 
tion in  the  budget  process.  This  purpose 
is  best  served  when  governments  con- 
duct hearings  at  a  time  and  in  a  manner 
that  is  conducive  to  active  participation. 
But  when  and  how  is  that? 

Although  there  seems  to  be  wide- 
spread compliance  with  the  public  hear- 
ing requirement,-  there  has  been  little 
information  available  on  whether  man- 
agers think  that  public  hearings  are  an 
effective  way  to  involve  the  public.  There 
also  has  been  little  more  than  anecdotal 
information  on  alternative  efforts  to  in- 
volve the  public  and  the  effectiveness  of 
those  efforts. 

Survey  Results 

Respondents 

One  hundred  sixty-seven  municipalities 
and  56  counties  responded  to  the  survey 
by  mail,  fax,  or  telephone,  for  response 
rates  of  31  percent  and  56  percent,  re- 
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Table  2.  Extra  Effort  to  Involve  Citizens 


Population,  1997 

#  Responding 

%  Going  Beyond 
State-Mandated  Hearing 

Cities 

Less  than  1,000 

14 

29 

1,000-4,999 

72 

24 

5,000-9,999 

32 

44 

10,000-24,999 

24 

42 

25,000-49,999 

5 

40 

50,000-99,999 

8 

50 

100,000  and  up 

6 

83 

Total 

161 

52 

Counties 

Less  than  25,000 

15 

27 

25,000-49,999 

10 

20 

50,000-99,999 

12 

50 

100,000-199,999 

11 

18 

200,000  and  up 

5 
53 

20 

Total 

29 

spectively.'*  Surveys  were  completed  by 
city  and  county  managers,  town  clerks, 
and  budget  or  finance  personnel. 

Respondents  included  most  of  the 
large  municipalities  but  few  of  the  small- 
est (see  Table  1).  Thus  the  data  do  not 
form  a  representative  sample  of  North 
Carolina  cities,  towns,  and  villages.  (To 
simplify  discussion,  all  municipalities  are 
hereafter  referred  to  as  "cities.")  In  con- 
trast, about  half  of  the  counties  in  each 
population  range  responded,  although 
here  too,  the  largest  units  were  most 
likely  to  respond. 

Views  on  the  Need  to  Involve  Citizens 

Although  citizen  involvement  is  a  hot 
topic  in  management  literature  these 
days,  local  governments  in  North  Caro- 
lina are  generally  nt)t  making  extensive 


efforts  to  involve  residents  m  budgeting. 
Barely  half  of  the  cities  responding  to  the 
survey  and  less  than  a  third  of  the  coun- 
ties go  beyond  the  single,  mandated 
hearing  to  get  citizen  input  (see  Table  2). 
hi  general,  cities  tend  to  seek  input 
more  than  counties  do.  This  result  might 
be  explained  by  the  different  types  of 
services  offered  by  the  two  forms  of  gov- 
ernment. Counties  provide  funding  for, 
among  other  things,  social  services,  pub- 
lic health  services,  mental  health  ser- 
vices, and  schools,  and  the  boards  over- 
seeing these  services  may  seek  citizen 
input  when  they  are  preparing  their  own 
budget  request  for  the  county.  For  exam- 
ple, of  the  counties  that  responded,  sev- 
enteen cited  school  boards  as  making 
special  efforts  to  involve  citizens.  Social 
services  boards,  public  health  boards, 


and  other  boards  also  were  mentioned. 
County  government  staff  and  board 
members  may  see  less  need  for  citizen 
input  when  they  consider  the  overall 
budget  because  they  may  think  that  it 
already  has  been  provided  at  the  depart- 
ment level. 

In  explaming  why  they  did  or  did  not 
seek  input  from  citizens,  respondents  in- 
dicated that  the  process  was  guided  by 
the  desires  of  the  leadership.  Of  those 
who  said  that  they  did  seek  citizen  input, 
the  desire  (as  opposed  to  the  obligation 
through  policy)  of  the  staff  or  the  govern- 
ing board  or  staff  to  seek  public  opinion 
seemed  to  provide  some  motivation. 
Almost  three-quarters  of  responding  cities 
cited  staff  desire,  and  almost  two-thirds, 
governing  board  desire. 

The  pattern  for  counties  was  similar. 
The  most  often  cited  reason  for  extra 
effort  to  involve  the  public  was  board 
interest.  Almost  half  of  the  counties  also 
cited  staff  interest. 

Although  there  is  informal  interest  in 
hearing  from  citizens,  boards  clearly 
want  to  remain  flexible  in  when  and 
how  they  obtain  input.  Only  13  percent 
of  the  city  respondents  had  a  formal  pol- 
icy or  requirement  for  citizen  involve- 
ment beyond  the  single,  state-mandated 
hearing.  Medium  to  large  cities  were 
more  likely  to  have  such  requirements 
than  small  cities.  Only  one  county,  a 
larger  one,  reported  having  such  a  policy 
or  requirement. 

The  motivation  to  get  the  public  in- 
volved does  not  come  entirely  from  the 
board  and  the  staff,  however.  About  40 
percent  of  both  city  and  county  respon- 
dents cited  citizen  interest  as  a  motivator. 
Interestingly,  relatively  few  respondents 
cited  tradition  or  interest-group  pres- 
sures. (For  a  breakdown  of  all  the  re- 
sponses by  reason,  see  Table  3.) 

Of  those  that  did  not  seek  extra  citizen 
involvement,  the  most  common  reason 
cited,  on  both  the  city  and  the  county 


Table  3.  Reasons  for  Extra  Effort  to  Involve  Citizens 


%  Board  Policy 
or  Requirement 

%  Informal 
Board  Interest 

%  Staff  Desire  to 
Hear  Opinion 

%  Tradition 

%  Citizen 
Interest 

%  Interest-Group 
Pressure 

%  Other 

Cities 

13 

62 

72 

32 

43 

13 

17 

Counties 

7 

67 

47 

20 

40 

20 

33 

Note:  Fifty-three  cities  and  fifteen  counties  responded.  Respondents  could  cite  more  than  one  reason. 
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Table  4.  Reasons  for  No  Extra  Effort  to  Involve  Citizens 


%  Lack  of 

Board 

Interest 

%  Lack  of 

Staff 
Interest 

%  Lack 
of  Time 

%  Lack  of 
Financial 
Resources 

%  Lack  of 
Personnel 

%  Process 

Gets  Too 

Complicated 

%  Citizens 

Won't 

Respond 

%  Poor 

Response 

in  Past 

%  Other 

Cities 

57 

7 

20 

8 

19 

7 

28 

50 

19 

Counties 

71 

16 

34 

16 

18 

16 

34 

39 

11 

Note:  One  hundred  five  cities  and  thirty-eight  counties  responded.  Respondents  could  cite  more  than  one  reason. 


level,  was  lack  of  governing  board  inter- 
est. The  second  most  common  reason 
was  poor  response  in  the  past,  when  at- 
tempts to  get  citizens  involved  did  not 
seem  very  effective.  At  the  county  level, 
lack  of  board  interest  was  a  far  more 
important  factor  than  anything  else,  in- 
cluding poor  past  response:  71  percent 
of  respondents  cited  lack  of  board  inter- 
est, whereas  only  39  percent  cited  poor 
past  response.  (For  a  breakdown  of  all  the 
responses  by  reason,  see  Table  4.) 

In  larger  cities,  lack  of  board  interest 


and  poor  past  response  were  the  primary 
motivations.  The  situation  was  slightly 
different  in  smaller  cities.  In  addition  to 
low  board  interest  and  poor  past  re- 
sponse, smaller  cities  seemed  to  be  con- 
strained by  lack  of  resources — time, 
money,  or  personnel.  These  three  factors 
also  were  cited  by  counties  of  all  sizes. 

Although  staff  interest  seemed  to  be  a 
big  motivator  for  involving  citizens,  lack 
of  staff  interest  did  not  seem  to  be  a  big 
motivator  for  not  involving  citizens,  par- 
ticularlv  in  cities  and  small  counties. 


Some  staff,  especially  in  counties  and 
smaller  cities,  thought  that  citizen  partic- 
ipation unduly  complicated  the  budget 
process,  but  this  did  not  seem  to  be  a  big 
factor  for  everyone.  This  finding  should 
be  interpreted  with  caution,  however, 
because  there  may  be  a  bias  in  reporting; 
that  IS,  staff  may  have  been  unwilling  to 
take  responsibilit)'  for  not  wanting  citi- 
zens involved. 

When  asked  for  reasons  other  than 
those  already  mentioned  for  not  going 
beyond  the  single  public  hearing,  coun- 


Table  b.  Methods  Currently  Used  by  Cities  to  Involve  Citizens 


When  in  Budget  Process  Method  Is  Used 


Method 

#  Respondents 

%  Beginning 

%  Early 

%  Middle 

%  Late 

%  End 

Legally  mandated  hearing 

138 

5 

2 

13 

22 

58 

Other  public  heanngs 

37 

38 

35 

16 

30 

5 

Special  open  meetings 
(town  meetings) 

61 

10 

11 

5 

10 

2 

Opportunities  to  speak  at 
regular  meetings 

102 

50 

46 

55 

51 

44 

Citizen  advisory  boards 

31 

52 

48 

29 

13 

10 

Mail-in  coupons 

5 

80 

20 

0 

0 

0 

Coffeehouse  conversations 

20 

65 

55 

50 

40 

25 

Telephone  surveys 

5 

60 

0 

40 

0 

0 

Mail  surveys 

12 

58 

25 

0 

0 

0 

Fax  surveys 

3 

100 

0 

0 

0 

0 

Web  sites/e-mail 

9 

78 

22 

11 

11 

11 

Visits  to  local  civic  groups 

27 

33 

44 

56 

19 

19 

Visits  to  neighborhood  associations 

10 

30 

50 

30 

10 

0 

Contact  initiated  by  citizens 

34 

44 

53 

53 

53 

38 

Other 

21 

— 

— 

— 

— 

— 

Wofe,'  Respondents  were  asked  to  indicate  when  in  the  budget  process  the  method  cited  was  used  Respondents  could  indicate  more  than  one  time  if  it 
was  used  multiple  times  The  definitions  for  the  times  are  as  follows:  beginning — at  outset  of  budget  process;  early — while  manager  and  staff  are 
forming  budget  but  before  it  has  been  presented;  middle — shortly  after  budget  is  recommended  to  governing  board  but  before  it  or  committee  begins 
budget  briefings,  work  sessions,  or  meetings;  late — while  governing  board  or  committee  holds  briefings,  work  sessions,  or  meetings  on  budget,  end — 
after  all  briefings,  work  sessions,  or  meetings  have  been  completed  and  just  before  board  adoption  of  annual  budget. 
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Table  6.  Methods  Currently  Used  by  Counties  to  Involve  Citizens 

When  in  Budget  Process  Method  Is  Used 


Method 

#  Respondents 

%  Beginning 

%  Early 

%  Middle 

%  Late 

%  End 

Legally  mandated  hearing 

36 

0 

3 

28 

36 

33 

Other  public  hearings 

5 

0 

20 

60 

60 

0 

Special  open  meetings 
(town  meetings) 

16 

31 

44 

56 

38 

13 

Opportunities  to  speak  at 
regular  meetings 

26 

62 

62 

54 

58 

42 

Citizen  advisory  boards 

14 

43 

43 

14 

14 

7 

Mail-in  coupons 

1 

100 

0 

0 

0 

0 

Coffeehouse  conversations 

12 

50 

50 

67 

33 

33 

Telephone  surveys 

0 

NA 

NA 

NA 

NA 

NA 

Mail  surveys 

1 

0 

0 

100 
0 

0 

0 

Fax  surveys* 

1 

0 

0 

0 

0 

Web  sites/e-mail 

6 

33 

50 

66 

50 
31 

50 

Visits  to  local  civic  groups 

16 

19 

25 

25 

25 

Visits  to  neighborhood  associations 

7 
20 

0 

14 

0 

14 

14 

Contact  Initiated  by  citizens 

40 

45 

50 

60 

50 

Other 

9 

— 

— 

— 

— 

— 

Note:  Respondents  were  asked  to  indicate  when  in  the  budget  process  the  method  cited  was  used  Respondents  could  indicate  more  than  one  time  if  it 
was  used  multiple  times.  The  definitions  for  the  times  are  as  follows:  beginning — at  outset  of  budget  process;  early — while  manager  and  staff  are 
forming  budget  but  before  it  has  been  presented;  middle — shortly  after  budget  is  recommended  to  governing  board  but  before  it  or  committee  begins 
budget  briefings,  work  sessions,  or  meetings;  late — while  governing  board  or  committee  holds  briefings,  work  sessions,  or  meetings  on  budget,  end — 
after  all  briefings,  work  sessions,  or  meetings  have  been  completed  and  just  before  board  adoption  of  annual  budget,  NA  =  not  applicable, 

*The  respondent  checking  fax  surveys  did  not  indicate  when  in  the  process  the  method  was  used 


ties  responded  that  the  single  hearing 
seemed  sufficient.  Some  representative 
comments  follow: 

•  "Tax/fee  increases  generate  ade- 
quate citizen  input." 

•  "[We]  feel  our  process  is  open 
now — no  need  to  change." 

•  "[It]  seems  that  one  hearing  is  suffi- 
cient for  the  public." 

Cit\'  responses  were  more  varied,  but 
several  mentioned  lack  of  citizen  interest: 

•  "]There  is]  no  citizen  interest." 

•  "[There  is  a]  lack  of  requests  for 
additional  hearings." 

•  "No  one  has  ever  suggested  it." 

Several  city  respondents  took  the  time 
to  note  the  important  difference  between 
efforts  to  inform  the  public  and  efforts  to 
involve  the  public.  For  example:  "Other 
entities  had  little  result  with  surveys,  work 
sessions,  etc.  [We  are]  considering  use  of 


Internet  and  other  means  to  disseminate 
information.  Emphasis  [is]  on  providing 
information,  not  getting  input." 

Methods  of  Involving  Citizens 

Governments  that  go  beyond  the  stan- 
dard hearing  to  involve  citizens  in  the 
budget  process  do  so  in  a  wide  range  of 
ways. 

Among  cities,  some  methods  are  more 
active  than  others.  For  example,  aknost  all 
local  governments  provide  opportunities 
for  the  public  to  speak  at  regular  meet- 
ings. A  large  number  of  cities  responding 
to  this  survey  (61)  hold  special  open 
meetings,  such  as  town  meetings.  These 
methods,  however,  collect  input  only  from 
those  who  show  up  and  are  willing  to 
speak  publicly.  Public  speaking  can  be 
very  intimidating  for  the  average  citizen. 

In  contrast,  some  cities  reach  out  to 
citizens,  going  outside  the  hearing  rooms 
or  the  council  chambers  to  probe  com- 


munity opinion.  Some  survey  citizens  by 
mail,  telephone,  or  fax.  Officials,  usually 
managers  accompanied  by  staff  or 
department  representatives,  visit  civic 
groups  and  neighborhood  associations. 
Other  cities  use  formal  methods.  For 
example,  a  surprisingly  large  number, 
thirty-one,  have  citizen  advisory  boards. 
Other  cities,  especially  smaller  jurisdic- 
tions, rely  on  informal  methods,  such  as 
coffeehouse  conversations.  (For  a  break- 
down of  cities  by  method,  see  Table  5.) 

In  the  "other"  category,  one  city  men- 
tioned a  finance  committee  composed  of 
citizens  and  commissioners  that  makes 
recommendations  to  the  board.  A  second 
city  mentioned  focus  groups;  a  third,  com- 
munitv'  meetings  on  the  budget;  a  fourth, 
a  neighborhood  forum  with  representa- 
tives from  twenty-four  neighborhoods; 
and  a  fifth,  employee  meetings.  In  all 
these  methods,  staff  or  board  members 
actively  seek  input  from  citizens.  How- 
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Sample  Responses  to  Questions  on  Methods 


"What  Methods  Are  Least  Effective?" 

"Public  hearings.  They  are  held  so  late  in  the  process  that  it  is  difficult  to  adapt 
to  suggestions  received.  Also,  in  my  career,  I  have  seen  very  few  specific 
requests  made  at  budget  hearings.  The  general  comment  is,  'Don't  raise  taxes' 
or  'Cut  taxes.'" 

"Legal  public  heanng.  The  public  doesn't  participate." 

"The  public  hearing.  It's  too  late  to  effectively  influence  the  process.  Also  few 
citizens  express  their  concern  or  desires  through  this  process.  The  public  hearing 
participants  are  usually  representatives  of  nonprofit  organizations  requesting 
funding." 

"Public  hearings.  No  one  comes.  If  they  do,  it's  too  late." 

"Legally  mandated  public  hearing.  Too  structured,  too  orchestrated,  input  often 
in  whtten  format,  late  in  process." 

"What  Methods  Are  Most  Effective?" 

"Public  hearings  at  the  beginning  of  the  process — well  advertised  so  everyone 
feels  part  of  the  solution,  not  just  a  problem." 

"Other  public  hearings,  early  in  the  process.  Because  of  timing,  citizens  are  able 
to  express  their  concerns  and  request  at  a  time  before  board  has  set  direction 
for  staff. " 

"Public  hearings,  because  the  press  makes  it  widely  known." 

"Hearings  early  on  tend  to  focus  on  needs  and  to  be  rather  positive,  in  contrast 
to  hearings  after  budget  submission,  which  usually  consist  of  agencies  begging 
for  money" 


ever,  the  majority  of  comments  in  the 
"other"  category  (11  of  20)  described  ef- 
forts to  advertise  meetings  or  provide  in- 
formation to  citizens  (not  necessarily  to 
obtain  information  from  them),  inclu- 
ding a  public  kiosk,  newsletters,  posters, 
and  local  cable  television  broadcasts. 

More  traditional  methods  of  involv- 
ing the  public,  such  as  the  legally  man- 
dated public  hearing,  most  often  take 
place  at  the  very  end  of  the  budget  pro- 
cess. In  cities,  more  than  half  of  all  re- 
spondents reported  that  they  hold  their 
public  hearing  after  all  briefings,  work 
sessions,  or  meetings  have  been  complet- 
ed and  just  before  board  adoption  of  the 
annual  budget  ordinance.  Another  22 
percent  reported  holding  the  budget 
hearing  late  in  the  process,  after  the  man- 
ager had  recommended  a  budget  to  the 
board  and  during  the  board's  briefings, 
work  sessions,  or  other  meetings  on  the 
recommended  budget.  In  contrast,  the 


cities  using  less  traditional  methods,  such 
as  surveys,  neighborhood  meetings,  or 
citizen  advisory  boards,  reported  holding 
public  hearings  in  the  early  to  middle 
stage  of  the  process.  (For  a  breakdown  of 
these  responses,  see  Table  5,  page  26.) 

The  results  for  counties  were  similar 
(see  Table  6,  page  27).  Counties  reported 
relying  on  the  traditional  mandated  pub- 
lic hearings  for  input,  and  the  majority 
(69  percent)  said  they  did  so  late  in  the 
budget  process.  Counties  also  reported 
relying  on  opportunities  for  citizens  to 
speak  at  regular  meetings  and  special 
open  meetings,  such  as  town  meetings. 
County  officials  were  active  in  visiting 
civic  groups  and  using  coffeehouse 
methods  and  citizen  advisory  boards. 
Counties  were  more  likely  to  spread  the 
timing  of  efforts  across  the  budget  pro- 
cess, but,  as  with  cities,  there  was  a  ten- 
dency to  use  innovative  methods  earlier 
than  traditional  methods. 


Among  other  ways  of  involving  citi- 
zens, one  county  mentioned  having  citi- 
zens on  its  boards.  Another  mentioned 
an  innovative  speaker's  bureau,  consist- 
ing of  budget  and  finance  staff  who 
speak  to  various  community  groups — a 
version  of  the  "visits  to  community 
groups"  mentioned  earlier. 

Again,  on  this  question  most  respon- 
dents referred  to  ways  of  disseminating 
information  rather  than  ways  of  directly 
involving  people.  For  example,  several 
respondents  mentioned  media  contacts 
or  press  coverage. 

Methods  Seen  as  Least  Effective 

IronicalK',  even  though  public  hearings 
are  the  most  common  method  used,  city 
and  county  officials  alike  see  them  as  the 
least  effective  way  to  involve  the  public. 
While  they  considered  methods  such  as 
special  open  meetings  and  opportunities 
to  speak  at  regular  meetings  to  be  rela- 
tively ineffective  (see  Table  7),  the  clear 
target  of  their  frustration  is  public  hear- 
ings. (For  some  illustrative  comments, 
see  this  page.) 

The  main  criticism  of  public  hearings 
concerns  timing.  Because  most  jurisdic- 
tions hold  only  the  state-mandated  hear- 
ing, and  that  hearing  usually  takes  place 
late  in  the  process,  the  public  has  little 
opportunity  actually  to  influence  results. 
The  hearing  takes  on  a  perfunctory  or 
symbolic  function.  Many  of  those  who 
help  manage  the  process  acknowledge 
this  fact. 

Methods  Seen  as  Most  Effective 

Surprismgly,  public  hearings  also  were 
seen  as  the  most  effective  method  to 
involve  the  public  (for  sample  responses, 
see  this  page).  The  pro-hearing  sentiment 
was  not  as  clear  as  the  anti-hearing  senti- 
ment, but  hearings,  open  meetings,  and 
opportunities  to  speak  at  regular  meet- 
ings all  were  popular.  Both  cities  and 
counties  viewed  methods  of  providing 
face-to-face  input  as  effective.  In  addi- 
tion, respondents  felt  strongly  about  a 
variety  of  other  methods,  from  surveys 
to  meetings  with  neighborhood  associa- 
tions and  civic  groups  (see  Table  8). 

Recommended  Practices 

Asked  what  practices  they  would  recom- 
mend others  adopting  or  avoiding,  most 
responded   with   recommendations   of 
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Table  7.  Most  Effective  Methods 
Method 

%  Cities 

%  Counties 

Public  hearings  (mandated  or  otherwise) 
Special  open  meetings  (town  meetings) 

26 

15 

24 
18 

Opportunities  to  speak  at  regular  meetings 
Citizen  advisory  boards 

18 
11 

18 
0 

Mail-in  coupons 

1 

0 

Coffeehouse  conversations 

8 

4 

Surveys 

12 

0 

Web  sites/e-mail 

0 

6 

Visits  to  local  CIVIC  groups 

Visits  to  neighborhood  associations 

8 
5 

6 
0 

Contact  initiated  by  citizens 
Other 

2 
6 

0 
6 

Note:  One  hundred  six  cities  and  seventeen  counties  responded. 


what  to  do.  The  responses  spanned  a 
wide  variety  of  practices. 

Although  there  was  no  specific  prac- 
tice to  adopt  or  avoid,  there  was  a  clear 
theme  concerning  approach:  get  input 
early  and  often.  Half  of  the  positive  rec- 
ommendations from  counties  and  about 
a  third  of  the  positive  recommendations 
from  cities  noted  the  value  of  early  in- 
put. Many  of  these  recommendations  al- 
so mentioned  using  the  chosen  method, 
such  as  hearings,  multiple  times. 


Conclusions 


Four  main  conclusions  come  from  this 
survey.  First,  local  government  staff 
seem  to  support  public  participation, 
but,  appropriately,  staff  take  their  cue 
from  the  governing  board.  As  in  most 
other  matters  in  city  and  county  govern- 
ment, the  board  determines  the  extent  of 
public  involvement  in  decision  making. 

Second,  there  is  a  difference  between 
educating  the  public  about  decisions  and 


Table  8.  Least  Effective  Methods 

Method 

%  Cities 

%  Counties 

Public  hearings  (mandated  or  otherwise) 

61 

57 

Special  open  meetings  (town  meetings) 

8 

0 

Opportunities  to  speak  at  regular  meetings 

9 

0 

Citizen  advisory  boards 

2 

7 

Mail-in  coupons 

2 

14 

Coffeehouse  conversations 

7 

14 

Surveys 

5 

14 

Web  sites/e-mail 

2 

7 

Visits  to  local  CIVIC  groups 

1 

0 

Visits  to  neighborhood  associations 

0 

0 

Contact  initiated  by  citizens 

2 

0 

Other 

0 

0 

Ayote  Eighty-nine  cities  and  fourteen  counties  responded 


bringing  them  into  the  decision-making 
process.  Governments'  attempts  to  elicit 
citizen  participation  can  range  from  lim- 
ited efforts  to  inform  citizens,  to  aggres- 
sive efforts  to  involve  them.  Is  summa- 
rizing the  proposed  budget  in  the  local 
newspaper  a  form  of  citizen  participa- 
tion? In  a  way,  yes,  since  it  educates  and 
informs  citizens  about  government  activ- 
ities. However,  most  would  argue  that 
there  is  a  different  quality  between  that 
practice  and  establishing  a  citizen  advi- 
sory board  to  make  formal  recommen- 
dations to  the  governing  board. 

Which  is  better?  This  question  involves 
a  judgment  that  is  the  responsibility  of 
the  governing  board.  To  some  officials, 
more  limited  forms  of  public  participa- 
tion make  for  better  governance,  and 
more  extensive  forms  are  inefficient  and 
ineffective.  Others  consider  involving  cit- 
izens to  be  a  fundamental  duty  and  view 
opening  up  the  process  as  an  opportunity 
to  improve  decision  making. 

Third,  for  those  looking  to  involve 
the  public  effectively,  there  does  not 
seem  to  be  a  clearly  preferred  method. 
Rather,  the  method  depends  on  the  goal 
and  the  way  in  which  the  method  is  con- 
ducted. Public  hearings  were  mentioned 
more  than  any  other  method  as  both  the 
most  and  the  least  effective  way  to 
involve  the  public.  How  can  this  be  so? 
If  the  goal  is  merely  to  inform  the  public, 
hearings  may  not  be  effective.  If  the  goal 
is  to  involve  the  public  in  the  decision, 
some  hearings  may  work  very  well. 

Although  this  survey  did  not  ask  for 
detailed  information,  community  con- 
text may  be  important.  In  some  commu- 
nities a  history  of  active  public  hearings 
may  foster  a  sense  of  support  for  speak- 
ing out.  In  smaller  communities,  visiting 
local  neighborhood  groups  may  educate 
and  involve  citizens.  In  larger  jurisdic- 
tions, surveys  may  be  the  best  way  to  un- 
derstand the  opinions  of  a  cross-section 
of  the  city's  or  county's  population. 

Finally,  if  governments  want  to  involve 
the  public,  timing  is  vital,  regardless  of 
the  method  used.  Those  happy  with  their 
methods  often  mentioned  the  value  of 
doing  things  early.  Respondents  expressed 
a  high  level  of  frustration  with  the  use  of 
public  hearings,  particularly  because  they 
most  often  take  place  at  the  end  of  the 
process,  when  little  meaningful  input  can 
be  given.  If  managers  and  governing 
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boards  wish  to  have  citizens  actively  in- 
volved in  the  budget  process,  they  must 
consider  at  what  point  in  the  process 
that  input  most  effectively  takes  place. 
Meetings,  surveys,  and  conversations, 
when  conducted  in  a  timely  manner, 
afford  the  best  opportunities  for  citizen 
input.  They  can  tell  people  about  the 
demands  and  the  opportunities  facing 
the  city  or  the  county  in  both  the  short 
term  and  the  long  term.  They  also  allow 
officials  to  hear  from  citizens  about  pref- 
erences for  services,  taxes,  and  fees.  The 
exchange  is  two-way.  When  this  exchange 
begins  early  in  the  budget  process,  there 
is  a  greater  likelihood  that  the  informa- 
tion exchanged  will  be  used  and  that 
both  citizens  and  officials  will  be  better 
informed  about  the  other's  position  and 
more  committed  to  the  result. 

Notes 
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Smith,  The  State  of  the  States;  A  Review  of 
State  Requirements  for  Citizen  Participation  in 
the  Local  Government  Budget  Process,  2001 
(unpublished  manuscript,  Inst,  of  Gov't,  The 
Univ.  of  N.C.  at  Chapel  Fiill,  on  file  with  first 
author). 

6.  A.  John  Vogt,  Budget  Preparation  and 
Enforcement,  in  MlfNTCIML  GovERN.NlEKT  IN 
North  Carolina  287,  339  (David  M.  Law- 
rence &  Warren  Jake  Wicker  eds.,  2d  ed.. 
Chapel  Fiill:  Inst,  of  Gov't,  The  Univ.  of  N.C. 
at  Chapel  Hill,  1995). 

7.  However,  ten  days  must  pass  between 
presentation  of  the  budget  to  the  board  and 
adoption.  G.S.  159-13. 

8.  In  both  this  survey  and  one  conducted 
in  the  early  1990s  by  Charles  Coe  and 

A.  John  Vogt,  all  local  government  respon- 
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A  Close  Look  at  North  Carolina  Cits'  and 
Counts'  Budget  Practices,  Popular 
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Strengthening  Civic  Education: 
Three  Strategies  for  School  Officials 

Susan  Leigh  Flinspach 


Schools  have  a  unique  role,  or  at 
least  a  unique  potential[,]  .  .  .  for 
only  they  can  provide  the  thought- 
ful, sequential  preparation  needed 
to  equip  young  people  with  the 
capacity  to  assume  the  responsibil- 
ities and  enjoy  the  opportunities  of 
adult  citizenship} 


The  authiir  is  an  Institute  of  Govcriiinent 
faculty  member  who  specializes  in  educa- 
tional policy  and  leadership.  Contact  her 
at  flinspac@iogmail.iog.unc.edu. 


Several  recent  reports  about  young 
Americans  underscore  the  need  for 
schools  to  focus  greater  attention 
on  civic  education.  A  1999  report  by  the 
National  Association  of  Secretaries  of 
State  found  that  today's  youth  have  only 
a  vague  understanding  of  what  it  means 
to  be  a  citizen,  that  they  are  skeptical  and 
distrustful  of  politics  and  politicians,  and 
that  their  voter  turnout  rate  has  declined 
steadily  since  1972.-  The  U.S.  Depart- 
ment of  Education's  National  Assess- 
ment of  Educational  Progress  (NAEP), 
also  known  as  the  Nation's  Report  Card, 


Conintiunty  service,  also  known  as  service 
learning,  is  one  of  many  cocurricular 
experiences  that  contribute  to  the  civic 
education  of  young  people.  Above,  high 
school  students  deliver  Meals  on  Wheels 
to  housebound  residents. 

reported  that. only  a  quarter  of  the  stu- 
dents tested  in  the  1998  civics  assessment 
were  "proficient" — that  is,  demonstrated 
solid  academic  performance  in  civics.^ 
Just  20  percent  of  the  students  in  the 
Southeast,  which  includes  North  Caro- 
lina, tested  at  the  proficient  level.''  A  1999 
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Another  kind  of  commimity.'  service 
involves  assisting  with  a  Head  Start  class. 
Above,  high  school  students  set  up  cots 
for  the  children. 

University  of  Texas  report  about  civics- 
related  educational  policies  asserts,  "Al- 
though many  state  policymakers  and  ed- 
ucators give  lip  service  to  the  importance 
of  civic  education  in  the  schools,  in  reali- 
ty.- state  policies  and  school  practices 
often  fail  to  provide  students  with  the 
civic  education  they  deserve."" 

The  state  of  North  Carolina  and 
many  local  boards  of  education  explicitly 
acknowledge  the  importance  of  civic 
education.  The  Nonh  Carolina  Standard 


Course  of  Study  sets  goals  for  civic  learn- 
ing and  participation.  The  mission  state- 
ments of  many  school  districts  affirm 
that  the  preparation  of  young  citizens  is 
fundamental. 

The  North  Carolina  Supreme  Court 
also  has  addressed  the  importance  of 
preparation  for  citizenship,  in  its  land- 
mark Leandro  decision.  In  that  decision 
the  court  stated  that,  under  the  North 
Carolina  Constitution,  all  children  ha\  e 
a  right  to  an  opportunity  for  a  sound, 
basic  education.  One  of  the  four  essential 
elements  of  a  sound,  basic  education,  the 
court  wrote,  is  "sufficient  fundamental 
knowledge  of  geography,  histc-y,  and 


basic  economic  and  political  systems  to 
enable  the  student  to  make  informed 
choices  with  regard  to  issues  that  affect 
the  student  personally  or  affect  the  stu- 
dent's communit}',  state,  and  nation ...."" 
The  Leandro  case  indicates  that  preparing 
students  for  citizenship — helping  them 
develop  the  abilitv'  to  make  informed 
judgments  as  citizens — should  be  a  prior- 
ir\'  in  North  Carolina's  schools. 

Local  school  officials  face  a  host  of 
competing  priorities,  however,  and  they 
have  limited  resources  to  strengthen 
civic  education  in  their  districts.  This 
article  lays  out  three  strategies  to  pro- 
mote civic  education  that  draw  more  on 


POPULAR    G  O  \"  E  R  N  M  E  N  T         SPRING     2.  O  O  I 


the  time  and  the  commitment  of  school 
officials  than  on  their  system's  financial 
resources.  First,  school  officials  can  as- 
sist teachers  with  classroom  lessons, 
offering  students  concrete  examples  of 
good  citizenship  and  public  service. 
Second,  school  officials  can  build  sup- 
port for  activities  that  give  students  par- 
ticipatory experiences  in  civics.  Third, 
school  officials  can  make  the  education 
of  young  citizens  a  clear  priority  in  their 
board  policies  and  communicate  that 
effectively  to  teachers  and  the  communi- 
ty. Each  of  these  actions  bolsters  civic 
education  and  thus  helps  build  students' 
commitment  to  taking  part  in  American 
democracy. 

Modeling  Civic  Behavior 
for  Students 

Being  a  role  model  means  influencing 
others  through  the  power  of  example.  In 
this  sense,  both  school  board  members 
and  administrators  act  as  civic  role  mod- 
els for  the  students.  District  and  school 
administrators  model  good  citizenship 
through  their  own  civic  participation  and 
through  their  encouragement  of  demo- 
cratic behavior  in  the  schools.  The  direc- 
tors of  the  Center  for  Civic  Education,  a 
nonprofit,  nonpartisan  educational  cor- 
poration dedicated  to  the  development  of 
informed,  responsible  participation  in 
civic  life,  state,  "Classrooms  and  schools 
should  be  managed  by  adults  who  gov- 
ern in  accord  with  democratic  values  and 
principles,  and  who  display  traits  of 
character,  private  and  public,  that  are 
worthy  of  emulation."" 

As  part  of  the  local  government,  school 
board  members  also  are  civic  role  models. 
They  demonstrate  how  concerned  citizens 
carry  out  the  civic  responsibilities  of  pub- 
lic office.  Mary  Ellen  Maxwell,  president 
of  the  National  School  Boards  Association 
in  1999-2000,  recognized  that  school 
board  members  have  this  influence: 
"School  board  members  often  are  the 
most  visible  and  accessible  elected  lead- 
ers in  the  community,  and  this  gives  us 
the  opportunity — and  an  obligation — to 
be  role  models  for  community  service 
and  for  active  participation  in  govern- 
ment and  civic  life."^  Through  their 
example,  individual  board  members  de- 
monstrate good  citizenship  to  the  com- 
munity and  its  youth. 


Organizations  Supporting  Civic  Education 

Organizations  in  North  Carolina 

Center  for  the  Prevention  of  School  Violence 
Joanne  McDaniel,  Interim  Director 

Phone  (919)  773-2846;  e-mail  joanne_mcdaniel@ncsu.edu;  Web  site  vwvw. 
ncsu.edu/cpsv 

Civic  Education  Consortium 
Debra  Henzey,  Executive  Director 

Phone  (91 9)  962-8273;  e-mail  henzey@iogmail.iog.unc.edu;  Web  site  www. 
civics.org 

The  Kenan  Institute  for  Ethics  at  Duke  University 
Melanie  Mitchell,  Assistant  Director 

Phone  (919)  660-3033;  e-mail  mmitchel@duke.edu;  Web  site  kenan. ethics. 
duke.edu 

Kids  Voting  North  Carolina 
Daintry  O'Brien,  Executive  Director 

Phone  (336)  370-1776;  e-mail  kvnc@bellsouth.net;  Web  site  www. 
kidsvQtingusa.org 

North  Carolina  Bar  Association 
Cathy  Larsson,  Assistant  Director  of  Communications 
Phone  (919)  677-0561;  e-mail  Clarsson@mail.barlinc.org;  Web  site  www. 
barlinc.org 

North  Carolina  Character  Education  Partnership 
Dawn  Woody,  Coordinator 

Phone  (888)  890-2 180  or  (91 9)  7 15-4737;  e-mail  dwoody@dpi. state. nc. us; 
Web  site  www.dpi.state.nc.us/nccep 

North  Carolina  City  and  County  Management  Association 
Jan  Boyette,  Civic  Education  Coordinator 

Phone  (919)  220-2552;  e-mail  j.boyette@gte.net;  Web  site  www.ncmanagers. 
org/teachers/ 

National  Organizations 

The  Center  for  Civic  Education 

Charles  N.  Quigley,  Executive  Director 

Phone  (818)  591-9321;  e-mail  cce@civiced.org;  Web  site  www.civiced.org 

Close  Up  Foundation 

Stephen  A.  Janger,  President  and  Chief  Executive  Officer 
Phone  (800)  CLOSEUP;  e-mail  outreach@closeup.org;  Web  site  www. 
closeup.org 


As  role  models,  school  board  members 
have  direct  opportunities  to  influence  stu- 
dents' civic  knowledge  and  dispositions. 
First,  many  board  members  participate 
in  "ceremonial  tasks,"'  such  as  shaking 
hands  at  graduation  or  attending  school 
assemblies  that  honor  students.  These 
actions  not  only  make  students  feel  spe- 
cial but  also  help  them  attach  a  face,  a 
name,  and  a  personality  to  their  lessons 


about  local  government.  Second,  some 
board  members  take  part  in  the  instruc- 
tion of  students  when  teachers  seek  their 
assistance.  They  visit  the  classroom,  al- 
low students  to  interview  them,  and  even 
permit  students  to  "shadow"  them  (fol- 
low them  around)  for  a  day  or  two.  For 
example,  as  described  in  an  earlier  article 
in  Popular  Goveriuticiit,  Wake  County 
school  board  members  participated  to 
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Table  1.  Attention  to  Citizenship  in  the  Educational  Pohcies  of  14  North  Carolina  School  Systems 


Policy  Type 

No  single  policy 
on  citizenship 

Character  education 
policy 

Citizenship-type 
policy* 


Doesn't  Explicitly 
Address  Citizenship 


Affirms  Importance 
of  Citizenship 

1 

1 

1 


Gives  Direction  about 
Teaching  Citizenship 


1 


Note:  The  school  systems  included  in  this  table  are  Asheboro  City  Schools,  Caldwell  County  Schools,  Catawba  County  Schools,  Chapel 
Hill-Carrboro  City  Schools,  Chatham  County  Schools,  Cherokee  County  Schools,  Durham  Public  Schools,  Franklin  County  Schools,  Lincoln  County 
Schools,  Stanly  County  Schools,  Vance  County  Schools,  Wake  County  Public  School  System,  Wilson  County  Schools,  and  Winston-Salem/Forsyth 
County  Schools. 

•Policies  entitled  "Citizenship,"  "Citizenship  Instruction,"  or  "Citizenship  and  Character  Education" 


good  effect  in  a  civics  unit  at  Leesville 
Road  High  School  in  Raleigh.'"  Especi- 
ally when  students  are  studying  educa- 
tional issues  or  the  responsibilities  of 
local  government,  school  hoard  members 
who  serve  as  community  resources  for 
teachers  are  likely  to  make  a  favorable  im- 
pression on  students'  civic  dispositions. 

Building  Support  for 

Participatory  Activities 

in  Civics 

In  a  position  paper  on  teaching  citizen- 
ship, the  National  Council  for  the  Social 
Studies,  an  association  of  social  studies 
educators  at  the  elementary,  secondary, 
and  postsecondary  levels,  affirmed,  "Civic 
virtue  must  be  lived,  not  just  studied."" 
Students  benefit  from  opportunities  to 
use  their  ci\  ic  knowledge  and  to  practice 
their  civic  skills.  Activities  that  build  (in 
the  formal  civics  curriculum,  whether 
they  occur  during  the  school  day  or  after 
hours,  enhance  "students"  understand- 
ing of  citizenship  by  linking  their  civic 
knowledge  to  practical  experience." '- 

In  two  recent  studies,  students  and 
teachers  identified  many  in-school  and 
after-school  activities  that  encourage 
students  to  practice  the  knowledge  and 
the  skills  of  citizenship.  One  study  in- 
volved focus  groups  of  students  from 
Georgia  and  Texas  and  teachers  from 
Atlanta,  Minneapolis,  and  Seattle.  These 
groups  singled  out  mock  presidential 
elections  as  students'  most  common  co- 
or  extra-curricular  civic  experience."  In 


the  other  study,  teachers  from  fourteen 
school  districts  in  seven  states  ranked  the 
frequency  of  their  schools'  co-  and  extra- 
curricular citizenship  activities.  The  most 
common  activities  they  named  were  stu- 
dent council;  community  service;  voting 
education  or  registration;  school  clubs; 
speech  or  debate;  Boys  State  and  Girls 
State;  mock  trials;  and  two  national  pro- 
grams. Close  Up  and  We  the  People.  The 
teachers  also  said  that  other  activities 
dealing  with  diversity,  academics,  the 
environment,  prevention  of  crime  or  vio- 
lence, peer  tutoring,  mentoring,  and  me- 
diation were  important  but  less  frequent 
civic  experiences  for  their  students.'^ 

All  these  activities  involve  student 
participants  and  teacher  sponsors  who 
invest  their  time  in  building  good  citizen- 
ship. The  National  Council  for  the  Social 
Studies  advocates  honoring  the  students 
who  excel  at  these  activities:  "Teachers 
and  schools  should  recognize  students 
who  display  good  character  and  civic  vir- 
tue. Recognition  programs  should  be  es- 
tablished in  schools  and  the  community 
and  featured  by  local  and  national  me- 
dia."" The  Outer  for  Civic  Education  and 
the  Communitarian  Network,  a  nonpar- 
tisan international  association  dedicated 
to  strengthening  civil  society,  recommend 
honoring  the  teachers  also:  "Teachers 
who  devote  time  to  the  sponsorship  of 
co-curricular  activities  allied  to  civic  ed- 
ucation should  be  recognized  and  appro- 
priately rewarded  for  their  endeavors."'* 
Working  alone  or  in  collaboration  with 
community  groups,  school  officials  can 


encourage  schools  to  acknowledge  par- 
ticipants in  these  activities,  and  they  can 
support  district-level  rewards  for  out- 
standing students  and  teachers. 

According  to  a  recent  study  at  the  Uni- 
versity of  Texas,  local  school  officials 
should  look  to  their  communities  for  as- 
sistance with  civic  activities.  Community 
groups  often  are  supportive  of  civic  educa- 
tion, and  some  provide  resources  for  ser- 
vices or  programs  that  teach  citizenship. 
The  authors  of  the  study  concluded  that 

[cjonmiunity  and  professional  or- 
ganizations appear  to  have  positive 
potential  for  promoting  civic  educa- 
tion. The  most  positive  involvement 
of  these  organizations  is  their  sup- 
port of  extracnrricidar  programs, 
activities,  and  services  that,  other- 
wise, likely  would  not  he  provided 
hy  the  education  bureaucracies.'' 

The  study  found  that  some  communi- 
ty groups  furnished  money,  expertise, 
personnel,  or  equipment  for  mock  elec- 
tions or  trials,  student  clubs,  after-school 
programs,  and  field  trips.  Community 
partners  also  arranged  opportunities  for 
service  learning,  and  some  funded  schol- 
arships and  other  awards  for  teachers 
and  students.  The  Parent-Teacher  Asso- 
ciation, the  League  of  Women  Voters, 
the  local  bar  association,  and  the  Rotary 
Club  supported  civic  education  activities 
in  more  than  half  of  the  fourteen  school 
districts  in  the  study.  Other  groups,  in- 
cluding the  American  Legion,  the  Vet- 
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Controversial  Issues: 
A  Policy  about  Teaching  Civic  Skills 

Lincoln  County  Schools 

Training  for  effective  citizenship  is  accepted  as  one  of  the  major  goals  of  our 
public  schools.  The  instructional  program  of  the  Lincoln  County  School  System, 
in  order  to  achieve  this  purpose,  places  great  emphasis  upon  teaching  about  our 
American  heritage,  the  rights  and  privileges  we  enjoy  as  citizens,  and  the  citizen- 
ship responsibilities  that  must  be  assumed  in  maintaining  a  democratic  society. 

One  of  our  cherished  rights  is  that  of  dissent  through  such  channels  as  public 
and  private  debate,  the  ballot,  the  process  of  law — all  with  legal  protection 
against  unjust  reprisals. 

In  preparing  for  effective  citizenship,  students  must  learn  the  techniques  and 
skills  of  democratic  dissent.  They  must  have  opportunities  to  hear,  discuss,  and 
study  issues  that  are  controversial.  Teachers  must  be  free  to  conduct  such 
discussions  without  fear  of  reprisal  so  long  as  they  maintain  a  high  level  of 
professional  impartiality.  Accordingly,  it  shall  be  the  purpose  of  our  schools  to 
recognize  the  student's  nghts  to  the  following: 

1 .  To  hear,  discuss,  and  study  at  his/her  level  of  maturity,  and  in  the 
appropnate  classes  controversial  issues  which  have  political,  economic,  or 
social  significance. 

2.  To  have  access  to  relevant  information  and  materials. 

3.  To  form  and  express  opinions  on  controversial  issues  without  jeopardizing 
his/her  relationship  with  the  teacher  or  the  school. 

Source:  Policy  1KB,  Controversial  Issues,  in  Lincoln  Counp/  Schools,  Board  Policy  Manual, 
available  at  http://www.lincoln.k12.nc.us/. 


erans  of  Foreign  Wars,  the  Kiwanis, 
local  businesses,  the  police  department, 
and  the  Chamber  of  Commerce,  lent  as- 
sistance to  school-based  civic  projects  in 
some  of  the  districts  studied.'*"  By  engag- 
ing community  and  professional  organi- 
zations, school  officials  may  find  extra 
resources  for  activities  that  help  students 
participate  in  civic  life. 

School  officials  also  may  find  it  ad- 
vantageous to  network  with  state  and 
national  organizations  that  promote  civic 
education.  In  North  Carolina  the  Civic 
Education  Consortium  is  a  statewide  part- 
nership of  more  than  200  organizations 
and  individuals  that  seeks  to  build  a  new 
generation  of  knowledgeable,  caring,  and 
involved  citizens.  Cited  in  the  VC''i.75/;;«^^- 
ton  Post  as  "a  model  alliance  that  links 
schools  with  community  leaders  around 
important  issues,"'"  the  Consortium  devel- 
ops and  promotes  initiatives  to  revitalize 
civic  education  throughout  the  state.  (For 
contact  information  for  the  Consortium 
and  other  North  Carolina  and  national 
organizations  that  support  civic  educa- 


tion, see  page  33.)  The  Consortium's  Web 
site  has  more  information  about  these 
and  other  groups  and  resources. 

Developing  Board  Policy 
Promoting  Civic  Education 

School  board  policies  are  state- 
ments that  set  forth  the  purposes 
and  prescribe  i)i  general  terms  the 
organization  and  program  of  a 
school  system.  They  create  a  frame- 
ii'ork  within  which  the  superinten- 
dent and  the  staff  can  discharge 
their  assigned  duties  with  positive 
direction.  They  tell  what  is  ivanted. 
They  tnay  also  indicate  why  and 
hoiv  much.-" 

One  of  the  purposes  of  school  board 
policy  is  to  provide  clarity  and  guidance 
about  the  priorities  of  a  school  system. 
Although  districts  can  address  their  pri- 
orities through  other  channels,  board 
policy  is  important  because  it  captures  a 
board's  thinking  about  a  matter  and  sets 
the  tone  for  the  school  system's  response. 


When  citizenship 
is  a  local  priority, 
it  may  enter  into 
board  policies  on  several 
matters,  including  board 
operations,  personnel, 
community  relations, 
student  conduct,  and  the 
educational  program.  The 
board  policies  that  govern 
the  educational  program 
are  key  to  strengthening 
civic  education. 


School  Board  Policies  in 
North  Carolina 

In  their  mission  or  philosophy  state- 
ments, many  school  systems  in  North 
Carolina  indicate  that  preparing  stu- 
dents to  be  good  citizens  is  a  local  prior- 
ity. For  instance: 

•  The  mission  of  the  Richmond 
County  Schools,  in  partnership 
with  family  and  community,  is 
to  ensure  a  quality  education 
in  a  safe  environment  enabling 
each  student  to  become  a  life- 
long learner  and  productive 
citizen. 

•  The  Cherokee  County  School 
System  is  committed  to  educating 
all  students  who  attend  its 
schools.  .  .  .  In  a  safe  and  nur- 
turing atmosphere,  students  will 
develcjp  a  positive  self-image, 
independent  thinking  skills,  a 
system  of  values,  and  decision 
making  abilities.  Cherokee  Coun- 
ty Schools  will  prepare  them  to 
live  as  responsible,  self-actual- 
izing, and  contributing  citizens, 
thereby  fulfilling  the  commu- 
nity's trust  and  enhancing  its 
perception  of  the  system.-- 

Statements  like  these  establish  good 
citizenship  as  a  local  priority  and  set  the 
stage  for  board  policies  that  reinforce 
civic  education. 

When  citizenship  is  a  local  priority,  it 
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A  Character  Education  Policy  Including  Citizenship 

Durham  Public  Schools 

The  Durham  Public  Schools  Board  of  Education  believes  that  it  is  vital  that  the 
public  schools  support  the  efforts  of  families  and  our  community  to  teach  all 
young  people  certain  fundamental,  commonly  agreed  upon  character  traits. 
Support  for  character  development  will  strengthen  the  Durham  Public  Schools' 
efforts  to  establish  a  safe  and  orderly  environment  where  students  will  have 
optimum  conditions  for  learning.  The  Board  of  Education  further  believes  that 
everything  a  school  does  teaches  values  to  students.  The  school  system 
employees,  then,  should  strive  to  teach  the  agreed  upon  character  traits  by 
example.  These  traits  include  the  following: 

1 .  Citizenship        Serving  a  community  by  assuming  the  duties,  rights,  and 
privileges  of  belonging  to  the  community 

2   Courage  Demonstrating  the  will  to  face  challenging  situations 

3.  Fairness  Considering  all  points  of  view  without  self-interest  or 

prejudice 

4  Honesty  Demonstrating  truthfulness,  fairness,  and  trustworthiness 

5  Kindness  Exhibiting  gentleness,  goodness  of  heart,  compassion, 

friendliness 

5  Perseverance     Pursuing  objectives  with  great  determination  and  patience 

7.  Respect  Acting  with  tolerance,  courtesy  and  dignity  toward  one 

another 

8.  Responsibility  Accepting  accountability  for  one's  own  words  and  actions; 

dependability  in  carrying  out  one's  duties  and  obligations 

9.  Self-Discipline  Demonstrating  the  will  to  gam  control  of  one's  behaviors. 

The  administration,  and  instructional  staff,  and  site-based  decision-making 
committees  shall  work  together  to  integrate  instruction  that  teaches  and 
reinforces  these  character  education  goals  into  the  curriculum  and  other 
activities  of  the  Durham  Public  Schools.  These  efforts  should  focus  on  the 
following  three  (3)  areas: 

1 .  Curriculum,  including  the  Standard  Course  of  Study,  extracurncular 
activities,  and  other  curricular  activities. 

2.  School  climate,  including  rules  and  procedures,  student  behavior, 
modeling  by  staff  and  students,  parent  education,  and  other(s). 

3.  Service  learning,  including  peer  tutoring,  volunteerism,  community 
outreach,  service  projects,  and  other(s). 

Source:  Policy  3025,  Character  Education,  in  Durham  Public  Schools,  Board  of  Education 
Policies,  available  at  http://wvvw.dps.durham.k12.nc.us/dps/Structure/board/BoardPolicies/ 
Policy3000new/3025.html. 


may  enter  into  board  policies  on  several 
martens,  including  hoard  operations,  per- 
sonnel, community  relations,  student 
conduct,  and  the  educational  program. 
The  board  policies  that  govern  the  educa- 
tional program  are  key  to  strengthening 
civic  education.  An  analysis  of  current 
educational  policies  of  a  sample  of  North 


Carolina  school  systems  illustrates  what 
some  districts  do  (see  Table  1 ). 

The  three  policy  types  represented  in 
Table  1 — no  single  policy,  character  edu- 
cation policy,  and  citizenship-type  pol- 
icy— reflect  how  the  boards  organize 
and  label  their  policies  dealing  with  civic 
education.  The  attention  to  citizenship 


in  the  policies  varies  from  none  to 
explicit  direction  about  teaching  citizen- 
ship. Of  the  14  districts  represented,  4  do 
not  mention  citizenship  or  civic  educa- 
tion in  their  educational  policies,  and  3 
affirm  in  their  policies  that  good  citizen- 
ship is  an  important  product  of  a  child's 
schooling  but  provide  no  further  guid- 
ance on  the  subject.  The  remaining  7 
affirm  in  policy  that  good  citizenship  is 
important  and  give  some  definition  to  its 
place  in  the  educational  program. 

The  policies  from  Lincoln  County 
Schools  and  Durham  Public  Schools 
serve  as  examples  of  board  direction  on 
civic  education.  The  policies  of  the 
Lincoln  County  Schools  illustrate  how 
a  board  can  provide  staff  with  consider- 
able guidance  about  teaching  civic  educa- 
tion without  having  a  policy  dedicated  to 
citizenship  instruction  or  character  edu- 
cation. Lincoln  County  board  policies  list 
"citizenship  and  civic  responsibility"  as 
the  second  goal  of  rhe  instructional  pro- 
gram, indicating  that  students  should 
"acquire  skills  and  knowledge  necessary 
for  effective  citizenship."-' Two  other  in- 
structional policies  address  citizenship. 
The  first  policy,  "Controversial  Speakers," 
states,  "When  correctly  handled,  the  use 
of  controversial  speakers  becomes  an 
invaluable  component  in  accomplishing 
the  goals  of  citizenship  education."-'* 
This  policy  encourages  teachers  to  build 
on  the  standard  curriculum  by  in\iting 
community  resources  into  the  classroom 
to  help  students  learn  citizenship  skills 
related  to  controversy. 

The  other  Lincoln  County  educa- 
tional policy  dealing  with  citizenship, 
"Controversial  Issues"  (see  the  sidebar, 
page  35)  opens  with  an  explanation  of 
why  the  policy  exists:  to  further  the 
instructional  program's  goal  of  training 
for  effecti\  e  citizenship.  There  follows  a 
sentence  underscoring  the  importance  of 
three  components  of  the  instructional 
program  that  teach  effective  citizenship: 
"our  American  heritage,  the  rights  and 
pri\  ileges  we  enjoy  as  citizens,  and  the 
citizenship  responsibilities  that  must  be 
assumed  in  maintaining  a  democratic 
society."-'  The  remainder  of  the  state- 
ment focuses  on  the  need  for  students  to 
master  democratic  dissent,  one  skill  of 
effective  citizenship.  This  policy  rein- 
forces the  importance  of  civic  education 
for  administrators  and  teachers,  and  it 
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Educational  policies 
governing  citizenship 
are  justified,  indeed 
vital,  if  a  board  considers 
civic  education  to  be 
a  "central  purpose  of 
education  essential  to  the 
well-being  of  American 
democracy." 


sets  guidelines  encouraging  them  to  use 
controversy  in  a  professional  manner  to 
teach  citizenship  slcills. 

The  poHcies  of  the  Durham  Pubhc 
Schools  treat  citizenship  as  a  component 
of  character  education  (see  the  sidebar, 
opposite).  As  observed  by  the  directors 
of  the  Center  for  Civic  Education,  civic 
education  and  character  education  "have 
always  gone  hand  in  hand.  Indeed,  the 
basic  reason  for  establishmg  and  ex- 
panding public  schooling  was  to  foster 
those  traits  of  public  and  private  charac- 
ter necessary  for  our  great  experiment  in 
self-government  to  succeed."-'' 

The  first  sentence  states  the  rationale 
for  the  Durham  policy:  that  the  schools 
must  support  family  and  community  ef- 
forts to  teach  nine  character  traits, 
including  citizenship.  The  policy  defines 
citizenship,  highlighting  service  and  com- 
munity. It  specifies  an  integrative  ap- 
proach to  teaching  and  reinforcing  the 
character  traits,  rather  than  treating 
them  as  distinct  subject  matter.  The  poli- 
cy lays  out  three  areas — curriculum, 
school  climate,  and  service  learning — for 
implementation  but  leaves  development 
of  implementation  strategies  to  the 
administration  and  the  local  school  com- 
munity. 

Five  of  the  school  systems  represented 
in  Table  1  have  a  type  of  citizenship 
policy  (citizenship,  citizenship  instruc- 
tion, or  citizenship  and  character  educa- 
tion) that  provides  direction  about  civic 
education.  All  five  policies  include  in- 
structions about  the  use  of  patriotic  sym- 


bols in  the  curriculum.  They  encourage 
students  to  develop  an  understanding  of 
citizenship,  although  they  differ  on  what 
that  means.  They  also  deal  with  local 
curricular  decisions  pertaining  to  citizen- 
ship. They  specify  who  makes  the  local 
decisions  (a  curriculum  committee,  the 
schools,  or  the  principals)  and  what  the 
local  curriculum  consists  of  (strategies  to 
promote  good  citizenship,  a  district  cur- 
riculum, or  instructional  plans  for  the 
schools).  Four  of  the  policies  discuss  ser- 
vice learning.  Related  matters,  such  as 
student  conduct  policies,  character  traits, 
controversial  issues  and  speakers,  and 
teaching  about  religion,  also  appear  in 
some  of  the  policies.  The  five  citizenship 
policies  address  pressing  legal  and  admin- 
istrative concerns  about  civic  education. 

National  Recommendations  for 
School  Board  Policies 

The  Center  for  Civic  Education  recently 
issued  a  position  statement  to  guide  the 
development  of  educational  policy  by 
states  and  school  boards  seeking  to 
strengthen  the  preparation  of  young  citi- 
zens in  schools.-^  The  position  statement 
is  part  of  the  Center's  national  campaign 
to  promote  civic  education,  and  the 
statement's  four  tenets  establish  citizen- 
ship as  among  the  highest  priorities  of 
the  public  schools.  The  tenets  suggest 
ways  in  which  policy  makers  can  ad- 
dress the  rationale  and  the  educational 
contents  of  a  citizenship  policy. 

The  first  tenet  of  the  Center  for  Civic 
Education's  position  statement  proposes 
a  rationale  for  policies  governing  citizen- 
ship instruction  when  the  school  board's 
intent  is  to  strengthen  civic  education: 

•  Education  in  cwtcs  and  govern- 
ment should  not  be  mcidental 
to  the  schooling  of  American 
youth  hut  a  central  purpose  of 
education  essential  to  the  well- 
being  of  American  democracy.-" 

Educational  policies  governing  citizen- 
ship are  justified,  indeed  vital,  if  a  board 
considers  civic  education  to  be  a  "central 
purpose  of  education  essential  to  the 
well-being  of  American  democracy." 
The  tenet  underscores  the  national  im- 
portance of  civic  education.  Some  school 
boards  prefer  a  rationale  based  on  devel- 
oping the  local  mission  regarding  citi- 
zenship. Alternatively,  boards  can  use 


both  local  and  national  reasons  for  pro- 
moting civic  education  to  explain  why 
they  have  educational  policies  on  citizen- 
ship instruction. 

The  other  three  tenets  of  the  Center  for 
Civic  Education's  position  statement  de- 
fine a  significant  role  for  civic  education 
in  a  district's  instructional  program: 

•  Civics  and  government  is  a  sub- 
ject on  a  level  with  other  subjects. 
Civics  and  government,  like  his- 
tory and  geography,  is  an  integra- 
tive and  interdisciplmary  subject. 

•  Civics  and  government  should 
be  taught  explicitly  and  sys- 
tematically from  kindergarten 
through  twelfth  grade  whether 
as  separate  units  and  courses  or 
as  a  part  of  courses  in  other 
subjects. 

•  Effective  instruction  in  civics 
and  government  requires  attefj- 
tion  to  the  content  of  the  dis- 
cipline as  well  as  to  the  essential 
skills,  principles,  and  values 
required  for  full  participation  in 
and  reasoned  commitment  to 
our  democratic  system.-^ 

As  policy  guidelines,  the  tenets  establish 
civic  education  as  a  priority  in  the  class- 
room from  kindergarten  through  twelfth 
grade.  They  parallel  the  civic  literacy 
requirements  of  the  North  Carolina 
Standard  Course  of  Study  and  strongly 
encourage  local  curriculum  development. 
They  acknowledge  that  well-prepared 
teachers  help  students  acquire  a  set  of 
civic  knowledge,  skills,  and  dispositions 
that  leads  to  responsible  citizenship.  The 
tenets  direct  greater  administrator  and 
teacher  attention  to  civics  curricula  and 
the  teaching  of  civic  education.  Citizen- 
ship policies  reflecting  these  tenets  can 
"create  a  framework  within  which  the 
superintendent  and  the  staff  can  dis- 
charge their  assigned  duties  with  positive 
direction"  toward  strengthening  civic 
education.^" 

The  report  of  the  1999  University  of 
Texas  study  of  state  and  local  civic  edu- 
cation policies  also  makes  some  general 
recommendations  about  citizenship  pol- 
icies and  practices.  One  recommenda- 
tion urges  local  school  officials  to  adopt 
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board  policies  that  "reaffirm  for  princi- 
pals, teachers,  parents,  students,  com- 
munity leaders,  and  local  citizens  the 
centralit}'  of  civics  in  K-12  curricula  and 
courses."-"'  The  study  found  that,  in 
many  districts,  teachers  were  unaware 
that  their  school  board  had  policies 
relating  to  civic  education.  Consequently 
the  report  also  recommends  that  school 
officials  ensure  that  their  board's  civics 
policies  be  communicated  effectively  to 
teachers.  A  third  recommendation  en- 
courages local  policy  makers  to  support 
civic  activities  and  also  to  communicate 
their  importance  to  teachers.^-  The  rec- 
ommendations from  this  report  high- 
light the  importance  of  board  policies 
that  strengthen  civic  education  and  the 
need  for  local  officials  to  inform  their 
community  and  staff  about  the  policies. 

Conclusion 

This  article  has  presented  three  cost- 
effective  strategies  for  promoting  civic 
education  at  the  school  district  level.  In 
every  school  system  in  North  Carolina, 
some  teachers,  and  often  some  commu- 
nity groups,  are  instructing  young  peo- 
ple about  citizenship.  School  officials 
can  bolster  the  fragmented  and  largely 
unrecognized  efforts  of  those  educators 
and  organizations  by  treating  good  citi- 
zenship as  a  priority.  School  officials 
build  the  context  for  learning.  In  a  con- 
text supportive  of  civic  education,  stu- 
dents will  be  better  prepared  for  their 
role  as  American  citizens. 
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Emergency  Department  Screening  for 
Domestic  Violence 


Emily  Gamble 


To  develop  policies  and  programs 
to  combat  domestic  violence, 
policy  makers  first  must  know 
who  is  affected  and  to  what  degree.' 
This  article  addresses  one  way  to  obtain 
more  information  on  domestic  vio- 
lence— through  health  care  screenmg, 
primarily  in  emergency  departments. 
The  article  reports  how  emergency 
department  screening  was  conducted  in 
two  programs  and  what  steps  can  be 
taken  to  overcome  some  of  the  barriers 
to  screening  in  the  health  care  setting. 


The  author,  a  2000  graduate  of  the  Master 
of  Public  Administration  Program  at 
UNC-CH,  IS  a  health  analyst  at  the  U.S. 
General  Accounting  Office.  Contact  her 
at  ergmpa@hotmail.com. 


Current  Data 
Collection  Systems 

Although  there  has  been  an  increased 
effort  recently  to  collect  data  about 
domestic  vio Hence,  there  is  little  consis- 
tency in  the  data  being  collected.  One 
problem  is  that  there  is  not  an  agreed-on 
definition  of  domestic  violence.  Studies 
have  focused  primarily  on  opposite-sex 
marital  partners,  but  domestic  violence 
also  occurs  in  same-sex  partnerships  and 
between  nonmarital  partners  (boyfriends, 
girlfriends,  and  ex-partners). 

Another  problem  lies  in  the  sources  of 
data  about  domestic  violence.  Data  are 


ordinarily  limited  to  information  ob- 
tained from  the  criminal  justice  system. - 
Criminal  justice  sources  include  the  Na- 
tional Incident  Based  Reporting  System 
and  the  National  Crime  Victimization 
Survey,  among  others.^  Although  these 
sources  provide  excellent  data,  many  ex- 
perts question  whether  they  accurately 
reflect  the  prevalence  of  domestic  vio- 
lence. In  1980  the  U.S.  Department  of 
Justice  estimated  that  43  percent  of  do- 
mestic violence  incidents  are  never  re- 
ported to  the  police  and  so  never  make  it 
into  the  data  systems.'*  More  recent  studies 
estimate  that  only  20  percent  of  incidents 
are  reported  to  the  police.'  Therefore, 
considering  sources  of  data  outside  the 
criminal  justice  system  is  important. 

Data  from  health  care  sources  may 
give  policy  makers  a  clearer  picture  of 
the  impact  of  domestic  violence  because 
such  data  focus  on  the  victim  and  his  or 
her  experiences.''  Emergency  depart- 
ments may  be  the  most  promising  source 
of  data  because,  of  the  various  health 
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care  services  provided  to  victims  of  do- 
mestic violence,  treatment  in  emergency 
departments  appears  to  be  particularly 
pre\alent.' 

Screening  in 
Health  Care  Settings 

In  an  effort  to  find  inno\ati\e  \va\s  to 
obtain  domestic  \'iolence  data  from  the 
health  care  community,  in  the  mid-1990s 
the  Centers  for  Disease  Control  and  Pre- 
vention funded  pilot  projects  in  several 
states.  The  Massachusetts  pilot  program 
— ^Women  Abuse  Tracking  in  Clinics  and 
Hospitals,  better  known  as  WATCH — 
focuses  on  data  collection  in  emergency 
departments.^  The  largest  program  of  its 
kind  in  the  country,  it  also  is  one  of  the 
first  to  use  "universal  surveillance" — 
that  is,  screenmg  for  domestic  violence 
of  all  females  age  twelve  and  older  who 
come  into  a  hospital  emergency  room. 

Programs  to  screen  for  domestic  vio- 
lence in  emergency  departments  (and 
public  health  prenatal  care  clinics)  also 
have  operated  in  North  Carolina,  in- 
cluding at  the  Universitv'  of  North  Caro- 
lina (UNO  Hospitals.  In  the  early  1990s, 
UNC  Hospitals  developed  a  program  to 
screen  all  people  age  sixteen  or  older 
seeking  care  at  the  emergency  room.  The 
program,  which  had  no  internal  or 
external  funding,  is  no  longer  in  place 
because  key  staff  left  UNC  Hospitals 
and  no  other  staff  had  the  time  or  the 
mandate  to  take  it  on."^  Nexertheless,  the 
work  done  at  LCN'C  Hospitals  as  well  as 
at  WATCH  is  instructive  about  what  is 
needed  to  make  a  program  successful. 

Screening  of  domestic  \iolence  vic- 
tims in  emergency  departments  has  two 
distinct  but  closely  related  goals.  The 
first,  which  is  the  focus  of  this  article,  is 
to  document  the  occurrence  of  partner 
abuse  and  thus  to  create  a  more  accurate 
picture  of  the  phenomenon.  The  second 
is  to  offer  referrals  and  resources  to  \ic- 
tims.  Although  these  are  different  goals, 
one  research  oriented  and  the  other  care 
oriented,  it  is  hard  to  separate  them  en- 
tirely. i\  better  understanding  of  the  inci- 
dence of  domestic  violence  will  ensure 
that  public  and  private  agencies  dedicate 
sufficient  resources  to  helping  victims. 
But  a  program  that  only  identifies  vic- 
tims and  offers  no  referrals  or  resources 
misses  the  opportunity  to  help  victims 


break  the  cycle  of  violence.  Worse,  the 
absence  of  help  may  reinforce  victims' 
feelings  of  helplessness. 

Barriers  to  Screening 

On  the  basis  of  available  literature  and 
interviews  with  program  personnel  at 
both  WATCH  and^  UNC  Hospitals, 
emergency  department  screening  has  the 
potential  to  provide  excellent  data  on  do- 
mestic violence.  The  experiences  of  both 
programs,  however,  reveal  several  barri- 
ers to  complete  and  accurate  screening. 

Interviews  with  WATCH  staff  indi- 
cated that,  of  the  23  hospitals  participat- 
ing in  the  program,  only  10  regularly 
provided  reliable,  usable  data.'"  UNC 
Hospitals  had  a  similar  problem.  During 
a  two-week  assessment  of  the  program, 
595  women  came  to  the  emergency  de- 
partment, but  only  119  were  screened." 
Barriers  included  lack  of  time,  insuffi- 
cient administrative  support,  and  inade- 
quate community  resources,  as  well  as 
staff  feelings  of  powerlessness  and  fears 
of  offending. '- 

Another  problem  is  that  emergency 
department  screening  is  relatively  new, 
and  there  are  few  measurements  of  suc- 
cess. Any  screening  program  must  in- 
clude, at  a  minimum,  simple  measures  of 
success,  such  as  increased  victim  identifi- 
cation. Once  a  program  is  operating  and 
has  met  its  initial  measures  of  success, 
more  extensive  measures,  such  as  the 
number  of  identified  victims  who  are  ac- 
tually referred  to  resources,  or  the  num- 
ber of  identified  victims  who  make  use  of 
suggested  resources,  can  be  put  in  place.'"' 

The  literature  on  domestic  violence 
screening  by  medical  personnel  has  iden- 
tified several  factors  depressing  screen- 
ing rates.  In  one  study  71  percent  of 
those  interviewed  cited  lack  of  time,  55 
percent  a  fear  of  offending,  and  50  per- 
cent a  feeling  of  powerlessness — that  is, 
an  inability  to  fix  the  problem,  a  lack  of 
proper  training,  or  a  feeling  that  identifi- 
cation and  intervention  made  no  real  dif- 
ference. Further,  42  percent  felt  that  the\ 
would  lose  control  of  the  situation,  and 
39  percent  felt  that  the  situation  was 
"too  close  for  comfort" — that  is,  they 
were  reluctant  to  ask  about  abuse  inflict- 
ed on  patients  who  were  "similar  to 
[them]"  or  had  "similar  characteristics." 
One  health  care  provider  in  this  study 


said,  "I  think  that  some  physicians,  and  I 
do  the  same  thing,  if  you  are  very  busy 
and  have  lots  of  patients  waiting,  you 
just  don't  ask  a  question  that  you  know 
will  open  a  Pandora's  Box.  Even  if  the 
thought  crosses  your  mind,  you  don't 
ask."'-" 

The  barriers  identified  in  the  litera- 
ture were  echoed  in  conversations  with 
staff  of  WATCH  and  UNC  Hospitals. 
Some  emergency  department  staff  did 
not  screen  for  domestic  violence  because 
they  did  not  know  what  to  do  if  they 
identified  it.  Others  questioned  the  util- 
ity of  screening  because  they  saw  no 
"cure":  despite  their  intervention  the 
victim  did  not  leave  the  abusive  partner 
and,  indeed,  returned  to  the  emergency 
department  with  additional  injuries.'" 

Another  barrier  to  an  effective  screen- 
ing program  is  incomplete  record  keep- 
ing. In  one  study,  109  patients  were  in- 
terviewed, but  the  cause  of  injury  was 
identified  in  only  50  cases.  Failure  to 
take  a  complete  history  from  the  patient, 
and  failure  to  note  the  findings  in  the 
medical  chart  when  a  complete  history 
was  taken,  were  the  major  reasons  for 
this  loss  of  information."' 

Possible  Solutions 

structure  of  the  Protocol 

Since  the  barrier  to  domestic  violence 
screening  most  often  cited  by  health  care 
providers  is  lack  of  time,  it  is  imperative 
to  make  the  process  as  "painless"  as  pos- 
sible by  keeping  the  screen  short  and 
concise.  Early  questionnaires  that  were 
developed  consisted  of  19  to  30-i-  ques- 
tions. Most  hospitals  encourage  a  short 
"triage  time" — that  is,  they  urge  that  a 
medical  professional  quickly  identify  a 
patient's  problem  and  decide  on  an 
appropriate  course  of  action — so  it  is 
difficult  to  add  more  questions  to  the 
existing  process.''  Recognizing  this  limi- 
tation, researchers  have  developed 
screening  tools  that  consist  of  one  to 
four  questions  only.  One  such  tool  is  the 
Personal  Violence  Screen  (PVS),  which 
takes  an  average  of  20  seconds  to  use.  It 
includes  a  basic  question  common  in 
most  screening  instruments:  "Have  you 
been  hit,  kicked,  punched,  or  otherwise 
hurt  by  someone  within  the  past  year?  If 
so,  b)'  whom?"  The  remaining  few  ques- 
tions focus  on  the  victim's  perception  of 
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his  or  her  own  safety,  such  as  "Are  you 
currently  in  a  relationship  in  which  you 
have  felt  afraid?"  and  "Is  there  a  partner 
from  a  previous  relationship  who  is 
making  you  feel  unsafe  now?"'''  Another 
study  suggests  using  a  question  to  deter- 
mine if  the  cause  of  the  visit  to  the  emer- 
gency room  is  related  to  partner  violence 
— for  example,  "Are  you  here  today  due 
to  an  injury  or  illness  related  to  partner 
violence?"''' 

The  possibility  of  violence  may  be 
obvious  when  the  patient  has  a  broken 
jaw  or  nose.  However,  many  illnesses, 
including  migraines,  gastrointestinal  dis- 
orciers,  and  chronic  pain  symptoms,  may 
be  related  to  partner  violence.-"  Conse- 
quently, it  is  important  that  screening 
protocols  not  rely  only  on  staff  observa- 
tions of  the  patient.  UNC  Hospitals  im- 
plemented a  system  in  which  triage  nurses 
attempted  to  identify  victims  of  abuse  on 
the  basis  of  the  apparent  presence  of  sev- 
eral risk  factors  —  for  example,  injuries 
consistent  with  abuse;  unusual  markuigs 
and  bruises;  fearfulness  of  caregivers, 
includmg  health  professionals;  with- 
drawn behavior;  regular  unscheduled 
emergency  department  use;  and  sleep 
disorders.  When  these  nurses  thought 
that  a  patient  might  be  a  victim  of  abuse, 
they  questioned  him  or  her  directly.  This 
triage  screen  was  not  effective.  In  an 
evaluation  of  it,  all  patients  were  asked 
the  direct  questions,  regardless  of  whether 
the  triage  nurses  suspected  abuse.  The 
evaluation  revealed  that  the  triage  screen 
missed  more  than  80  percent  of  the  cases 


Without  training 
on  domestic 
violence, 
staff  members  may  not 
realize  its  severity  and 
prevalence  or  recognize 
the  characteristics,  the 
injuries,  and  the  behaviors 
that  indicate  abuse. 


that  were  identified  through  direct  ques- 
tions.-' With  a  few  short  and  direct  ques- 
tions, such  as  those  on  the  PVS,  medical 
personnel  can  begin  to  identify  patients 
who  have  been  the  victims  of  domestic 
violence. 

Integration  of  the  Program  into  the 
Emergency  Department's  Structure 

In  addition  to  keeping  the  screen  short 
and  simple,  it  is  necessary  to  integrate 
the  screening  program  into  the  structure 
of  the  emergency  department  and  to 
make  it  adaptable  to  the  department's 
changing  needs  and  configurations.  One 
study  integrated  the  question  "Is  the  pa- 
tient a  victim  of  domestic  violence?"  into 
the  standard  medical  chart  and  found 
that  the  simple  prompt  nearly  doubled 
the  identification  of  domestic  violence 
victims.--  Another  group  of  practitioners, 
noting  that  the  modification  of  patient 
charts  increased  the  identification  of  abuse 
in  their  emergency  department,  recom- 
mended that  "chart  modification  ...  be 
considered  by  other  [emergency  depart- 
ments] as  an  inexpensive  and  time-cffi- 


cient  means  of  increasing  the  identifica- 
tion of  domestic  violence."-' 

Education 

One  way  to  tackle  the  feelings  of  power- 
lessness  described  by  medical  personnel 
in  dealing  with  domestic  violence  is 
increased  education.  There  are  three 
points  at  which  education  can  occur. 

Pre-implementation  education.  The 
first  and  most  obvious  need  is  for  educa- 
tion before  implementation  of  the  screen- 
ing program.  Both  WATCH  and  UNC 
Hospitals  held  pre-implementation  train- 
ing not  only  on  the  screening  protocol  but 
also  on  domestic  violence  in  general.-'' 
Without  training  on  domestic  violence, 
staff  members  may  not  realize  its  severity 
and  prevalence  or  recognize  the  charac- 
teristics, the  injuries,  and  the  behaviors 
that  indicate  abuse.  In  a  questionnaire 
sent  to  dental  hygienists  and  dentists  (the 
face  being  the  area  most  often  targeted 
for  abuse),  nurses,  physicians,  psycholo- 
gists, and  social  workers,  on  average,  only 
40  percent  could  recall  any  formal  edu- 
cation on  partner  abuse.-'  To  be  effective, 
training  must  not  only  address  issues 
that  medical  personnel  have  identified  as 
areas  of  concern  but  also  dispel  myths 
about  domestic  violence,  includmg  that 
it  happens  only  to  certain  types  of  people 
and  that  patients  will  be  offended  if  they 
are  asked  about  the  issue.'" 

Prc-implcmentation  training  also 
should  include  presentations  by  repre- 
sentatives of  local  domestic  violence  or- 
ganizations, criminal  justice  personnel 
(including  hospital  police  if  they  exist), 
and  hospital  social  workers.  These  will 
give  medical  providers  a  clearer  picture 
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of  the  steps  that  may  be  taken  if  abuse  is 
identified.  Although  it  is  not  the  role  of 
medical  staff  to  decide  for  the  victim 
what  to  do,  they  can  help  point  out 
a\ailable  options  and  help  the  victim 
take  the  next  step.-'  As  part  of  this  train- 
ing, medical  providers  should  be  made 
aware  of  situations  in  which  state  law 
requires  that  they  report  abuse. -^ 

In  addition  to  front-line  staff,  staff 
who  will  be  responsible  for  entering  the 
information  in  the  system's  databases 
should  participate  in  early  training. 
Many  hospital  data  systems  are  not  set 
up  to  accommodate  cause-of-injury 
data,  so  modifications  to  existing  sys- 
tems often  must  be  made  before  imple- 
mentation of  a  screening  program.-"*  All 
staff  should  be  fully  trained  in  the  new 
system  and  in  domestic  violence. 

Ongoing  education.  The  experiences 
of  groups  implementing  screening  pro- 
grams indicate  that  pre-implementation 
education  is  not  enough  to  ensure  a  con- 
tinuing high  level  of  staff  interest  and 
participation.  In  a  study  of  screening  pro- 
grams in  the  southwestern  United  States, 
researchers  e\'aluated  screening  levels 
three  months  into  a  program  and  then 
twelve  months  into  the  program.  They 
found,  after  an  initial  increase,  a  9  per- 
cent decrease  in  screening.'"  This  indi- 
cates that  periodic  training  sessions  and 
reinforcement  of  the  methods  and  the 
goals  of  the  screening  protocol  are  neces- 
sary. WATCH,  having  encountered  this 
problem,  now  is  contracting  with  anoth- 
er agency  to  provide  periodic  training  for 
personnel  at  the  twenty-three  hospitals 
participating  in  the  program.  This  regu- 
lar training  ensures  that  new  staff  mem- 
bers are  aware  of  the  screening  protocol, 
and  it  updates  all  personnel  on  any  pro- 
tocol changes.  Additionally,  training  ses- 
sions provide  an  opportunity  for  feed- 
back from  front-line  staff  so  that  modifi- 
cations to  the  protocol  can  be  made  as 
necessary. 

Early  professional  education.  Educa- 
tion on  domestic  violence  also  should  be 
a  part  of  the  professional  education  of 
medical  providers.  The  boards  of  medi- 
cine and  of  nursing,  among  others,  can 
encourage  inclusion  of  domestic  violence 
education  in  early  professional  educa- 
tion. Such  training  would  better  equip 
medical  personnel  to  recognize  abuse 
and  would  provide  health  care  educators 


with  an  opportunity  to  dispel  myths  and 
stereotypes  about  abuse.  Those  inter- 
viewed for  this  article  felt  that  providing 
medical  professionals  with  accurate 
information  early  in  their  professional 
training  would  facilitate  efforts  to  imple- 
ment a  screening  program. '' 

Administrator  and  Community  Support 

A  final  barrier  to  the  success  of  a  screen- 
ing program  is  insufficient  support  in- 
side and  outside  the  organization.  As 
with  any  program,  support  by  the  orga- 
nization's senior  personnel  is  essential  to 
success.  To  build  and  sustain  support, 
domestic  \iolence  education  should  be 
provided  to  hospital  administrators  as 
well  as  to  front-line  medical  staff.  Ad- 
ministrators may  have  had  little  training 
on  domestic  violence  and  may  not  ap- 
preciate that  domestic  violence  is  not 
limited  by  race  or  socioeconomic  level. 
Consequenth  they  may  not  recognize 
the  importance  of  screening  in  the  popu- 
lation served  by  their  hospital. 

Adequate  support  in  the  community 
also  is  essential  to  a  successful  screening 
program.'-  Emergency  department  staff 
must  have  readily  available  resources  for 
patient  referrals.  If  shelters  or  other 
agencies  are  not  able  to  provide  services 
to  those  identified  as  abused,  hospital 
staff  may  conclude  that  screening  is  not 
worth  their  time  and  effort.  Before  set- 
ting up  a  screening  protocol,  an  emer- 
gency department  should  identify  and 
contact  local  community  groups  to  act 
as  partners  in  the  program. 

Conclusion 

Protocols  for  addressing  domestic  vio- 
lence, including  emergency  department 
screening,  are  endorsed  by  most  major 
medical  associations''  and  are  mandated 
by  the  Joint  Commission  on  Accredita- 
tion of  Healthcare  Organizations.'"*  In 
assessing  the  importance  of  domestic 
violence  protocols  in  the  health  care  sys- 
tem, public  health  experts  have  noted 
that  "early  education,  supportive  educa- 
tion, effective  referral,  and  ongoing  sup- 
port and  follow-up  for  abused  women  . . . 
could  eventually  reduce  the  prevalence 
of  abusive  injury  by  up  to  75%." '-'  A  sim- 
ple screening  process  in  the  emergency 
department  would  create  an  ir,'.portant 
new  source  of  data  on  domestic  violence. 


which  in  combination  with  data  from 
the  criminal  justice  system  and  other 
sources  would  provide  a  clearer  picture 
of  the  prevalence  and  the  impact  of 
domestic  violence.  Armed  with  this 
knowledge,  policy  makers  would  be  in  a 
better  position  to  target  programs  and 
funding  to  combat  the  problem. 
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When  Can  a  State  Be  Sued? 


Willicvn  Van  Alstyne 


In  her  Popular  Govern- 
ment article  "  When  Yon 
Can't  Sue  the  State:  State 
Sovereign  hnnninit\- " 
(Summer  2000),  Anita  R. 
Brown-Graham  described 
a  series  of  recent  decisions 
in  which  a  sharply  divided 
U.S.  Supreme  Court 
barred  individuals  from 
suing  states  for  money 
damages  for  certain  viola- 
tions of  federal  laiv,  such  as 
laws  prohibiting  discrimi- 
nation against  employees 
because  of  their  age.  In 
the  response  that  follows, 
\i'illiam  Van  Alst\'ne 
argues  that  this  barrier  to 
relief  is  neither  unduly 
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imposing  nor  novel.  The 
debate  over  the  signifi- 
cance of  these  decisions 
IS  likely  to  continue.  In 
February  2001,  in  another 
case  decided  by  a  five- 
to-four  vote  (Board  of 
Trustees  of  Universin."  of 
Alabama  v.  Garretti.  the 
Supreme  Court  again 
barred  an  individual's  suit 
for  damages  against  a 
state  entity,  this  time  for  a 
violation  of  the  Americans 
ivith  Disabilities  Act. 

—  Editor 


Professor  Anita  Brown-Graham's  welcome 
and  comprehensive  article  ("When  You 
Can't  Sue  the  State")  was  first-rate.  Even  so, 
it  ma\-  leave  readers  with  a  somewhat  misleading 
mipression  of  what  has  happened  recently.  If  one 
rephrases  the  title  merely  to  turn  the  question 
around  ("When  Can  a  State  Be  Sued.'" ),  one  will 
see  that  the  U.S.  Supreme  Court's  recent  Eleventh 
Amendment  decisions  o\"erall  may  do  less  in  secur- 
ing state  immunity  from  suits  brought  under 
xarious  federal  statutes,  in  federal  courts,  than  one 
might  first  suppose. 

I 

First,  as  Professor  Brown-Graham  acknowl- 
edged, with  respect  to  all  of  the  various  state 
entities  othen.vise  co\ered  by  the  federal  statutes 
touched  on  in  her  article,  each  remains  subject 
to  federal  court  suit  by  any  federal  enforcement 
agency  authorized  by  Congress  to  pursue  it, 
whether  or  not  in  federal  court.  That  any  such 
action  may  seek  money  damages  (and  not  merely 
injunctive  relief),  moreover,  does  not  affect  the 
lurisdiction  of  the  court.' 

Second,  as  Professor  Brown-Graham  likewise 
acknowledged,  even  as  to  federal  court  enforce- 
ment actions  brought  by  private  parties  (rather 
than  by  a  federal  agency  such  as  the  Equal 
Employment  Opportunity  Commission  or  the 
Department  of  Labor),  private  parties  may  still 
sue  to  halt  any  ongoing  violations,  merely  substi- 
tuting the  state  agency  head  (by  name)  as  the 
defendant  and  shifting  from  seeking  damages  to 
demanding  in]unctive  relief.- 

Third,  insofar  as  any  of  the  federal  statutes  are 
grounded  on  the  enforcement  clause  of  the  Thir- 
teenth, Fourteenth,  or  Fifteenth  Amendment, 
then  even  private  actions  against  the  state  or  state 
agency,  seeking  money  damages  (including  puni- 
ti\-e  damages  as  well  as  attorney  fees),  may  be 
brought  in  federal  court,  as  provided  by  Congress. 

The  author  is  Perkins  Professor  of  Constitutional 
Law.  Duke  University  School  of  Law.  Contact  hmi 
at  \\AA@law.duke.edu. 


The  Equal  Pay  Act  of  1963  provides  for  money 
damages  (actually,  double  liquidated  damages 
plus  attorney  fees).  As  Professor  Brown-Graham 
herself  noticed,  this  act  has  been  upheld  in  autho- 
rizing not  merely  effective  injunctive  relief  but 
specified  money  damages  as  well.  And  so  it  is, 
equally,  with  any  other  act  of  Congress  that  can 
claim  a  valid  basis  in  any  of  the  enforcement 
clauses  of  these  amendments.' 

Fourth,  insofar  as  some  federal  statutes  are 
not  based  on  any  of  the  Civil  War  amendment 
enforcement  clauses  (and  not  all  are),  still,  inso- 
far as  they  may  be  tied  to  federal  funds  (as  many 
assuredly  are),  the  Supreme  Court  has  held  that 
Congress  can  make  state  or  state  agency  accep- 
tance of  statutory  provisions  authorizing  private 
actions  for  money  damages  to  be  brought  against 
them  in  federal  court  an  express  condition  of 
funding  eligibility'.  Having  thus  accepted  the  bit- 
ter with  the  sweet  (albeit  under  considerable  real 
duress  of  otherwise  being  excluded  from  funding 
eligibility),  the  receiving  state  is  bound  by  its 
waiver  of  immunit)'  and  liable  to  answer  even  to 
privately  brought  suits  for  money  damages  in 
federal  court."* 

Flfih.  as  acknowledged  (but  somewhat  down- 
played in  the  article),  it  also  remains  true  that  state 
officials  may  be  sued  personally  in  federal  court, 
in  privately  brought  actions  seeking  money  dam- 
ages from  them,  should  they  act  in  disregard  of 
specific  provisions  in  some  federal  acts.  Why?  Be- 
cause neither  state  nor  local  officials  acquire  any 
personal  immunit)'  by  force  of  the  Eleventh 
Amendment." 

Sixth,  of  significance  to  many  readers  of 
Popidar  Government,  most  local  government 
units  (e.g.,  cities,  counties,  and  school  districts) 
generally  receive  no  Eleventh  Amendment  immu- 
nity at  all.  So  they  have  no  shield  to  raise  against 
pri\ate  claims  for  inone)'  damages  sought  from 
them  under  the  various  applicable  federal  laws, 
whether  or  not  in  federal  court.  ■  None  of  the 
Supreme  Court's  recent  decisions  have  effected 
any  change  in  this  respect. 

The  net  effect  of  all  these  considerations  mav 
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in  fact  be  this:  as  with  reports  of  Mark  Twain's 
death,  the  overall  effect  of  the  Court's  recent 
Eleventh  Amendment  decisions  may  have  been 
considerably  exaggerated.  It  is  less  than  one 
might  have  supposed. 

II 

Nor  are  the  principal  recent  Eleventh  Amendment 
decisions  nearly  as  novel  or  precedent-shattering 
as  they  have  been  made  to  seem  by  their  critics 
(e.g.,  those  quoted  in  Professor  Brown-Graham's 
article).  The  pomt  merits  some  emphasis  in  its 
own  right. 

More  than  a  century  ago,  the  Supreme  Court 
noted  that  when  the  Constitution  itself  was 
under  discussion,  in  the  founding  period,  "|a]ny 
.  .  .  power  as  that  of  authorizing  the  federal  judi- 
ciary to  entertain  [money  damages]  suits  by  indi- 
viduals against  the  States  [without  their  consent], 
had  been  expressly  disclanned  ...  by  the  great 
defenders  of  the  Constitution.""  And  so  the  law 
generally  stood  for  most  of  our  constitutional 
history,  right  up  until  1989. 

Indeed,  not  until  1989,  in  Pennsylvania  v. 
Union  Gjs,*  did  the  Court  presume  to  declare 
that,  other  than  pursuant  to  acts  of  Congress 
derived  from  the  Civil  War  amendments,  private 
parties  could  generally  sue  states  without  their 
consent,  in  federal  courts,  for  money  damages, 
whenever  Congress  might  think  it  suitable  to  treat 
states  no  differently  than  private  parties  in  this 
respect.  Readers  of  Popular  Government  may  not 
now  remember,  but  it  was  actually  just  this  deci- 
sion, Union  Gas,  that  was  "revisionist."  A  thin 
majority  of  justices  in  Union  Gas  presumed  to 
overturn  virtually  two  centuries  of  established 
Article  III  and  Eleventh  Amendment  constitution- 
al immunity  previously  acknowledged  by  the 
Court.  In  turn,  it  was  merely  just  this  decision, 
and  not  some  more  ancient  precedent,  that  was 
repudiated  by  a  bare  majority  of  the  Court  itself, 
in  1996,  in  Sennnole  Tribe  v.  Florida.^ 


Essentially,  then,  except  for  this  short  interval 
( 1989-96),  the  general  position  of  the  Supreme 
Court  respecting  the  scope  of  Article  III  and 
Eleventh  Amendment  immunity  of  the  states  was 
pretty  much  as  the  Court  has  once  again  said  it 
is,  neither  more  nor  less.  And  as  we  have  seen  in 
the  course  of  this  brief  review,  that  immunity 
(such  as  it  is)  is  effectively  quite  a  bit  less,  as  a 
practical  matter,  than  it  has  been  made  to  appear. 

Ill 

In  fact,  it  may  be  more  strongly  arguable  that  in 
recent  decades.  Congress  has  presumed  to  bur- 
den state  and  local  go\'ernments  with  more 
restrictions  (and  more  affirmative  duties)  than 
historically  Congress  imagined  it  had  any  author- 
ity to  do.  And  far  from  intervening  against  Con- 
gress's ever-expanding  claims  of  power  over  the 
states  in  any  general  way,  for  the  most  part  the 
Supreme  Court  has  merely  acquiesced.'"  In  turn, 
as  against  this  general  trend,  the  overall  effects  of 
the  Court's  recent  Tenth  and  Eleventh  Amendment 
"immunity"  decisions  are  rather  puny  counter- 
measures,  such  as  they  are.  They  are,  in  brief,  far 
less  like  impassable  roadblocks  placed  in  Con- 
gress's pathway  (as  it  presumes  to  sweep  its  way 
through  and  over  the  states  by  imposing  ever 
more  restrictions,  costs,  and  liabilities  upon  them) 
than  like  mere  "traffic  bumps"  along  the  federal 
juggernaut  road." 


Ill  February  2001  the 
U.S.  Supreme  Court 
rilled  that  individuals 
could  not  sue  states 
for  money  damages 
for  violations  of  the 
Americans  with 
Disabilities  Act.  Earlier 
the  Court  ruled 
similarly  regarding  the 
Age  Discrimination  in 
Employment  Act. 


Notes 

1.  In  brief,  even  as  the  Supreme  Court  has 
said  ail  along,  the  Ele\enth  Amendment  provides 
no  immunin,'  from  suits  against  the  states  m 
federal  courts  when  they  are  brought  by,  or  on 
behalf  of,  the  national  government  as  such. 

2.  See,  e.g.,  Ex  parte  Young,  209  U.S.  123 

( 1908);  Idaho  v.  Coeur  d'Alene  Tribe  of  Idaho, 
521  U.S.  261  (1997). 

3.  As  the  Court  itself  has  noted,  these 
amendments  (the  Thirteenth,  Fourteenth,  and 
Fifteenth)  were  added  to  the  Constitution  in 
the  aftermath  of  the  Civil  War.  They  were 
added,  moreover,  as  new,  express  restrictions 
on  the  states  as  such.  And  each  explicitly  pro- 


vided an  express  power  in  Congress — that  is, 
a  power  to  "enforce"  these  new  restrictions 
on  the  states  "hy  appropriate  legislation." 
Each  of  these  clauses  (Section  2  of  the  Thir- 
teenth Amendment,  Section  5  of  the  Four- 
teenth Amendment,  and  Section  2  of  the  Fif- 
teenth Amendment)  is  later  in  time  than  the 
Eleventh  Amendment.  That  they  were  meant 
to,  and  did,  empower  Congress  to  provide 
redress  through  civil  actions,  including  appro- 
priate federal  court  actions  for  money  dam- 
ages (and  not  merely  for  injunctive  relief),  as 
Congress  might  decide  to  do,  is  surely  exacdy 
as  one  would  logically  suppose. 

4.  To  be  sure,  as  Professor  Brown-Graham 
correctly  indicated,  the  Court  requires  that 


Congress  be  forthright  if  it  means  to  qualify  a 
state's  (or  state  agency's)  eligibility  for  some 
category  of  federal  aid  by  its  willingness  to 
answer  to  private  parties  in  damages  m  federal 
court  for  failing  to  adnere  to  the  terms  of  the 
statute.  But  this  is  merely  a  requirement  of 
"plain  statement"  by  Congress,  nothing  more. 

5.  Since  the  action  neither  is  brought 
against  the  state  as  such  nor  seeks  damages 
from  the  state  [rather,  from  the  personal  savings 
and  assets  of  the  named  indixidual  defendant(s)], 
nothing  in  the  Eleventh  Amendment  bars  the 
action  from  proceeding  m  federal  court. 

6.  More  than  a  century  ago,  the  Supreme 
Court  held  that  cities  ("municipal  corpora- 
tions") and  counties  (and  frequently,  school 
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districts)  cannot  invoke  or  " borrow'"  a  state's 
Eleventh  Amendment  immtmin-  to  shield  their 
assets  from  federal  court  civil  actions  brought 
against  them  by  private  parties.  See,  e.g.. 
Mount  Healthy  Cit)-  School  District  Bd.  v. 
Dovle.  429  U.S.  2~4  (19"");  Lincoln  Counr>- 
V.  Luning,  133  U.S.  529  (1890). 

".  Hans  V.  Louisiana,  134  U.S.  1,  12  (1890). 
See  also  Kimel  v.  Florida  Bd.  ol"  Regents,  120 
S.  Ct.  631,  640  (2000),  O'Connor,  J.,  concur- 
ring ("[F]or  over  a  century  now,  we  have 
made  clear  that  the  Constitution  does  not  pro- 
vide for  federal  jurisdiction  over  suits  against 
nonconsenting  States"). 

8.  Pennsylvania  v.  Union  Gas,  491  U.S.  1 
(1989). 

9.  Seminole  Tribe  v.  Florida,  5 1~  LIS.  44 
(1996). 

10.  Here's  but  one  example.  The  Fair  Labor 
Standards  Act,  referred  to  in  Professor  Brown- 
Graham's  article,  was  adopted  in  1936  (during 
the  New  Deali,  pursuant  to  the  power  vested 
in  Congress  to  "regulate  commerce  .  .  .  among 
the  states."  The  act  applied  in  a  far-reaching 
manner,  to  be  sure.  It  did  so  by  decreeing  the 
minimum  wage  to  be  paid  not  only  by  busi- 
nesses engaged  in  interstate  commerce  (enter- 
prises competing  in  national  and  foreign  com- 
merce) but  also  by  more  local  (intrastate) 
commercial  enterprises.  Even  so.  Congress 
also  carefully  abstained  from  imposing  any 
such  demands  on  ordinary  state  and  local  gov- 
ernment units  as  such.  Congress  readily  recog- 
nized that  these  go\  ernment  units  were  not 
commercial  entities,  nor  were  they  conducting 
themselves  as  though  they  were.  In  Congress's 
own  understanding,  that  is,  a  state,  or  counn.', 
or  dry  that  merely  devotes  some  fraction  of 
state  and  local  taxes  to  defray  the  expense  of 
providing  local  parks  or  other  local  service 
(e.g.,  ordinar}'  police  and  fire  protection)  was 
not  "engaged  in  commerce"  as  such,  according 
to  any  plausible  or  common  understanding  of 
that  term.  Nearly  forn.-  years  later,  however,  in 
19'~4,  Congress  brushed  awa}'  its  previous  sense 
of  self-restraint.  Accordingly  it  abandoned  its 
own  previous  understanding  and  presumed  to 
treat  the  states  as  in  no  respect  different  from 

a  mere  for-profit,  privately  owned  business 
enterprise,  claiming  a  power  to  regulate  them 
quite  as  much  as  it  had  already  regulated  ordi- 
nar)-  business  enterprises.  This  was  a  breath- 
takmg  step.  At  first,  the  Supreme  Court  balked 
[National  League  of  Cities  v.  Usery,  426  L'.S. 
833  )  19~6)],  only  to  reverse  itself  within  a 
decade  [Garcia  v.  San  Antonio  Metropolitan 
Transit  Auth.,  469  U.S.  28  ( 1985)|,  thus  sanc- 
tioning a  scope  of  congressional  power  oxer 
the  states  that  even  the  New  Deal  Congress 
had  never  supposed  it  possessed. 

11.  As  some  readers  of  PoPUL.\R 
GoxTRX.MENT  ma\'  know,  moreo\'er,  e\"en 
these  mere  traffic  bumps,  such  as  they  are.  are 
now  at  risk.  If  there  is  replacement  on  the 
Court  of  a  single  vote,  depending  (of  course) 
on  whose  it  might  be,  thev  mav  be  razed. 
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From  Rigorous  Researcher  to 
Fine  Art  Photographer 

Stevens  H.Clarke 

A  gradual  transformation,  five 
years  in  the  making,  culminated 
in  January  2001  when  Stevens  H. 
Clarke,  professor,  retired  as  a  member  of 
the  Institute  faculty  and  opened  his  first 
solo  show  as  Steve  Clarke,  fine  art  pho- 
tographer. The  man  known  for  his  rigor- 
ous research  into  sensitive  social  issues 
like  sentencing  and  recidivism  now  would 
be  specializing  in  images  of  dancers  and 
other  performers. 

While  perhaps  surprising  on  the  sur- 
face, this  redirection  is  not  unusual  or 
even  unexpected  to  those  at  the  Institute 
who  know  Clarke  well.  They  speak  of  his 
"unique"  or  "rare"  combination  of  tal- 
ents. "What  I  find  most  intriguing  about 
Steve,"  remarks  book  designer  Daniel 
Soileau,  "is  the  fact  that  his  impressive 
work  as  a  criminologist  did  not  bar  him 
from  becoming  an  equally  impressixe 
artist/photographer."  Michael  R.  Smith, 
director  of  the  Institute,  says  Clarke  has 
"brought  a  passion  to  his  work  that's 
consistent  with  the  passion  he  brings  to 
photography.  He  has  great  respect  and 
compassion  for  the  people  he  works 
with.  When  he  talks  with  probation  offi- 
cers and  jail  officials,  he's  fully  engaged 
with  them.  And  he's  recognized  national- 
ly as  one  of  the  leading  evaluators  of 
criminal  justice  programs.  It  comes  from 
that  same  passion  that  drives  all  of  what 
he  does.  He  cares  about  it  in  the  same 
way  he  cares  about  his  photography." 

Clarke  himself  says  he  has  "always 
either  been  doing  something  in  the  arts 
or  [been]  unhappy  because  I  haven't 
been."  For  a  number  of  years,  Clarke 
worked  in  community  theater,  until  the 
theater's  demands  on  his  time  became 
too  great.  His  passion  for  performance  is 
shared  by  his  wife,  Sheila  Kerrigan,  a 
writer,  a  teacher,  and  a  theater  director, 
who  once  toured  as  a  mime.  Photo- 
graphing dancers,  he  finds,  is  somewhat 
like  being  part  of  a  performance  again. 


A  self-described  "not  ven-  good"  ball- 
room dancer,  Clarke  finds  the  action  of 
dancers  fascinating.  "To  them,  what  they 
do  is  routine,"  he  says,  "but  to  me  it's  like 
magic."  He  took  up  photography  five 
years  ago  and  began  photographing  dan- 
cers when  a  friend  needed  photographs 
of  a  performance.  Although  he  has  worked 
with  a  number  of  Triangle-area  dancers, 
most  of  the  subjects  in  his  one-month 
solo  show  at  Duke's  Institute  of  the  Arts 
Gallery  are  members  of  the  dance  de- 
partment at  UNC  Greensboro,  where  he 
has  an  unpaid  adjunct  appointment. 

Clarke  also  is  intrigued  by  the  prob- 
lems of  lighting,  whether  natural  or  arti- 
ficial. He  uses  a  Bronica  6x6  medium- 
format  camera,  does  his  own  printing  in 
a  basement  darkroom  at  home,  and 
works  with  black-and-white  silver  gela- 
tin prints  more  than  color,  preferring  the 
abstract  quality  that  can  be  achieved 
when  light  merges  into  dark.  He  has 
taken  a  few  photography  classes,  but 
most  of  what  he  knows  has  come  from 
trial  and  error  and  from  studying  the 
work  of  other  photographers. 

"I'm  continually  learning  about  it," 
he  says.  "Photography  is  complicated 
and  difficult,  frequently  frustrating  and 
humiliating,  but  also  wonderfully  excit- 
ing. It's  an  adventure,  and  I  cannot  tell 
you  what  a  joy  it  is  to  me.  I  feel  very, 
very  lucky  at  my  advanced  age  to  be 
doing  something  that's  this  much  fun." 

Clarke  came  to  the  Institute  in  1971, 
a  few  years  after  graduating  from 
Columbia  University's  law  school,  to 
pursue  his  interest  in  criminal  justice 
reform  and  crime  prevention.  He  had 
majored  in  math  as  an  undergraduate, 
however,  and  has  always  been  interested 
in  statistical,  rather  than  legal,  interpre- 
tations of  public  policies.  "They  [public 
policies]  may  sound  good,  but  do  they 
really  give  us  the  benefits  we  think  they 
do,  or  are  we  just  kidding  ourselves?"  he 
asks.  Professor  James  C.  Drennan,  not- 
ing that  Clarke  was  both  a  legal  resource 
and  a  researcher,  comments,  "He  has  a 
strong  commitment  to  helping  people 
make  decisions  based  on  reliable,  credi- 
ble,  factually   supportable   data.   The 
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Institute  works  hard  to  have  a  reputa- 
tion for  neutrality,  and  he's  enhanced 
that."  For  his  part,  Clarke  says  he  is 
grateful  to  the  Institute  for  being  given 
the  opportunity  to  "indulge  that  analyti- 
cal side  of  myself." 

"And  my  colleagues  here  are  tremen- 
dously helpful,"  Clarke  said  recently,  re- 
flecting on  the  past  and  on  what  lies 
ahead.  "You  can  get  into  a  conversation 
in  the  hallway  and  learn  more  in  five 
minutes  than  if  you  worked  on  your  own 
for  days."  One  person  who  has  spent  a  lot 
of  time  "having  interesting  discussions 
about  tricky  legal  issues"  with  Clarke  is 
Professor  Robert  L.  Farb.  Farb  says  he 
was  always  impressed  by  "Steve's  care  in 
making  sure  our  answer  to  a  client's 
question  was  carefully  thought  through 
before  we  responded." 

Over  the  years  Clarke  has  focused  his 
critical  mind  on  the  problems  of  delin- 
quency, violence  prevention,  and  the 
criminal  justice  system,  including  the 
courts,  sentencing,  prisons,  probation, 
and  parole.  His  widely  used  book.  Law 
of  Sentencing,  Probation,  and  Parole  in 
North  Carolina,  is  considered  an  impor- 
tant legal  reference. 

"The  best  thing  about  working  here  is 
the  clients,  really  getting  to  know  people 
over  time,"  Clarke  says.  "I  still  want  to 
be  able  to  talk  to  my  clients."  He  wel- 
comes calls  from  people  interested  in 
research  issues  concerning  crime,  vio- 


This  photograph  by  Clarke  of  two  dancers 
ill  midair  captures  their  grace  and  beauty. 

lence,  and  alterna- 
tive dispute  resolu- 
tion. Now  an  ad- 
junct professor  at 
the  Institute,  he  will 
oversee  a  confer- 
ence for  sheriffs  and 
another  for  public 
defender  investiga- 
tors in  the  coming  ^f"'^"-^  H.  Clarke 
months.  Also,  he  will  continue  research- 
ing and  writing  about  illicit  drug  use, 
alternative  dispute  resolution,  and  recidi- 
vism among  juveniles  who  have  gone 
through  state  training  schools. 

"There's  no  telling  where  this  [pho- 
tography] will  end  up,"  Clarke  adds.  "It 
doesn't  matter  if  it's  any  good  or  not.  I 
try  to  do  the  best  I  can,  but  I  don't  really 
care.  I  think  art  is  something  we  all  have 
to  participate  in.  Everybody  of  every  age 
needs  to  have  some  kind  of  artistic  outlet. 
It's  necessary  for  our  spiritual  health." 
His  office  on  the  second  floor  of  the  In- 
stitute overflows  with  statistical  analyses 
and  reports,  but  a  dance  poster  adorns 
one  wall,  a  drawing  he  made  is  on 
another,  and  the  image  of  a  dancer,  cap- 
tured by  Clarke  in  midair,  floats  on  his 
computer  screen.  He  laughs.  "I  used  to 
say  this  was  a  hobby,  but  it  doesn't  seem 
to  be  that  anymore." 

— Eleanor  Howe 


Incredible  Productivity  amid 
Calm  Orderliness 

William  A.  Campbell 

In  his  thirty-five  years  at  the  Institute, 
William  A.  Campbell  has  achieved 
much.  Gladys  Hall  Coates  Professor 
since  1991  and  associate  director  of  the 
Institute  from  1990  to  1996,  he  also  is  a 
former  editor  of  Popular  Government 
and  an  expert  on  environmental  protec- 
tion and  natural  resources  law,  election 
law  and  procedure,  real  property  law, 
and  state  and  local  taxation. 

But  Campbell  has  another  distinction, 
one  perhaps  less  well  known  outside  the 
Institute:  of  all  the  faculty  offices  at  the 
Institute,  his  is  arguably  "the  neatest  and 
most  efficiently  organized." 

"This  character- 
istic extends  to  the 
way  he  meets  his 
faculty  responsibil- 
ities," says  Profes- 
sor W.  Jake  Wicker, 
5  a  long-time  col- 
1°  league.  Well  organ- 
^  ized,  reliable,  and 
mitam  A.  Cvupbell  dependable,  Camp- 
bell is  notable  for  meeting  deadlines. 
"Fditors  love  him,"  Wicker  adds. 

Michael  R.  Smith,  director  of  the 
Institute,  concurs.  "It's  so  true;  his  desk 
is  always  clean.  Everything  is  in  its  place, 
he's  calm  and  orderly,  and  yet  there's  this 
incredible  stream  of  productivity  that 
flows  out  of  it.  It's  somewhat  of  a  mys- 
tery to  me  how  that  happens,"  Smith 
says.  "And  he  is  so  thorough  and  careful 
in  the  way  he  works.  He  understands  the 
law  and  the  work  officials  are  doing,  and 
he  is  very  careful  and  intelligent  in  advis- 
ing them  on  how  those  two  pieces  come 
together. " 

This  year  Campbell  began  a  phased 
retirement,  passing  on  some  of  his  re- 
sponsibilities at  the  Institute  but  taking 
up  a  new  one,  that  of  director  of  the 
Legislative  Reporting  Service,  which 
publishes  the  Institute's  daily  bulletin  of 
all  legislative  activities.  Campbell  de- 
scribes his  new  position  as  "sort  of  like 
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putting  out  a  very  specialized  newspa- 
per." The  bulletin  lists  and  summarizes 
all  bills  introduced  that  day,  and  tracks 
the  legislative  calendar,  floor  actions  on 
particular  bills,  and  any  amendments  or 
committee  substitutions.  It  is  distributed 
the  next  day  to  all  state  agencies  and 
members  of  the  General  Assembly. 

When  the  General  Assembly  is  in 
session,  Campbell  will  be  working  full- 
time  from  an  office  in  Raleigh.  When  the 
legislature  is  recessed,  he  and  his  wife, 
Lynnerte,  hope  to  spend  as  much  time  as 
possible  on  or  near  the  water.  An  amateur 
birder,  Campbell  likes  trying  to  identify 
waterfowl,  and  for  such  activit\'  he  keeps 
a  canoe  at  his  vacation  home  at  Smith 
Mountain  Lake,  Virginia.  Further,  he 
wants  to  explore  some  of  the  rivers  and 
the  inlets  along  the  North  Carolina  coast, 
the  cypress  swamps  in  Merchants  Mill 
Pond  State  Park,  and  the  Florida  Keys. 

Campbell  also  is  likely  to  remain 
closely  involved  with  the  Conservation 
Trust  of  North  Carolina  (CTNC)  and  its 
efforts  to  protect  the  state's  streams, 
farmlands,  and  natural  areas.  A  board 
member  since  the  trust  was  created  in 
1991,  he  was  president  from  1993  to 
1996,  during  its  formative  years. 
Campbell  has  been  there  to  "advise  and 
encourage"  the  CTNC,  review  its  pro- 
jects,  and    "try  to  make   sure   there's 


enough  mone\'  to  do"  the  projects,  in- 
cluding helping  to  raise  nearly  $7.5  mil- 
lion in  a  recent  campaign.  He  is  especially 
proud  of  the  trust's  efforts  to  protect  the 
views  along  the  Blue  Ridge  Parkway  by 
obtaining  donations  or  buying  conserva- 
tion easements  in  areas  threatened  by 
development. 

In  the  future,  Campbell  would  like  to 
help  establish  a  regional  land  trust  in 
northeastern  North  Carolina,  to  protect 
the  significant  number  of  natural  areas 
around  the  Roanoke  River  and  Albe- 
marle Sound.  CTNC  does  much  of  its 
work  through  local  and  regional  land 
trusts,  but  there  is  currently  no  land  trust 
in  the  northeast  part  of  the  state.  Tech- 
nically the  area  is  covered  by  the  Coastal 
Land  Trust,  based  in  Wilmington,  but 
"that's  a  very  large  area  it's  trying  to 
cover,"  Campbell  explains.  "With  the 
Institute  I've  done  a  good  bit  of  work  in 
the  northeast,  and  I  think  I  have  a  num- 
ber of  friends  there  among  lawyers  and 
cir\'  and  count}'  managers.  So  I  thought  I 
might  be  helpful  to  the  Conservation 
Trust  in  that  region." 

Campbell  traces  his  interest  in  conser- 
vation to  his  days  as  a  law  student  at 
Vanderbilt  University,  but  his  love  of  the 
water  comes  from  canoeing  the  wild 
creeks  and  rivers  of  the  Ozarks  as  a  child. 
Southern  Missouri,  where  he  grew  up  in 


Campbell  is  devoted  to  preserving  the 
pristine  quality  of  streams  and  other 
natural  areas;  pictured  is  the  Black  River, 
in  Sampson  County. 

the  1950s,  was  poor,  and  so  isolated  that 
the  closest  urban  center,  Memphis,  was  a 
three-hour  train  ride  away  (or  an  all-day 
drive).  But  it  was  beautiful  country,  and 
it  imprinted  itself  on  his  future. 

For  many  years  after  coming  to  the 
Institute,  Campbell  taught  a  course  in 
environmental  law,  where  one  of  his  stu- 
dents was  Charles  E.  Roe,  now  the  exec- 
utive director  of  the  CTNC.  Roe  de- 
scribes his  former  professor  as  "an  im- 
portant mentor  personally  and  an  ally 
professionally.  For  years  he's  been  some- 
one I've  turned  to." 

Another  person  who  appreciates 
Campbell's  "support  and  excellent  ad- 
vice" is  Kay  T  Spivey,  director  of  human 
resources  at  the  Institute.  "All  the  words 
I  can  think  of  to  describe  people  are  just 
not  adequate  for  Bill  Campbell,"  she 
says.  Still,  she  tries,  coming  up  with 
"excellence,  steadfast  integrity,  dedica- 
tion, fairness,  thoroughness,  patience, 
and  a  subtle  sense  of  humor." 

In  addition  to  overseeing  the  Legisla- 
tive Reporting  Service,  Campbell  expects 
to  continue  working  with  the  Institute 
on  legal  and  financial  issues  of  waste 
management  and  on  property  mapping. 
But  he  will  no  longer  work  with  local  tax 
officials  and  registers  of  deeds.  "In  a  way 
it's  going  to  be  a  difficult  break,"  he 
says,  "because  I've  worked  with  these 
groups  for  so  long,  and  I've  made  a  lot  of 
friends.  I  will  miss  the  personal  relation- 
ships, the  friendships,  the  day-to-day 
consulting  that  I  very  much  enjoyed." 

Campbell's  clients  will  likely  miss  him 
as  much  as  he  misses  them.  "He's  really 
got  a  devoted  clientele,"  says  Professor 
Ben  Loeb.  "He  gives  them  accurate 
information  and  good  advice,  and  he's 
always  available  to  them.  Being  able  to 
get  a  lawyer  on  the  phone  whenever  you 
want  to  is  difficult  for  public  officials. 
We  simply  will  never  completely  replace 
him.  I  really  hate  to  see  him  go." 

— Eleanor  Howe 
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parental  rights. 
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